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REPORT OF ATTORNEY GENERAL 

STATE OF PLOHIDA 

Attorney General's Office. 

Tallahassee, December 31, 1018. 

Honorable Sidney J. Catts, 

Governor of Florida. 

Sir: 

In obedience to the constitutional mandate directing 
each officer of the Executive Department to make full re- 
ports of his official acts, of the receipts and expenditures 
of his office and of the requirements of the same, to the 
Governor at regular periods, or whenever the Governor 
shall require it, and in compliance with long established 
custom by which such reports are made to cover the two 
calendar years immediately preceding each regular ses- 
sion of the legislature, I have the honor to submit here- 
with the report of this office covering the period from 
January 1, 1917, to December 31, 1918. 

GENERAL SCOPE OF DUTIES. 

The constitutional duties of the Attorney General are 
prescribed by Section 22 of Article IV of the Constitu- 
tion, as follows: 

"The Attorney General shall be the legal adviser of 
the Governor, and of each of the officers of the executive 
department, and shall perform such other legal duties as 
may be prescribed by law. He shall be reporter for the 
Supreme Court." 

The duties generally prescribed by statue are found 
in Section 89 of the General Statutes, as follows: 
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"Tlie Attorney General stall reside at the seat of gov- 
ernment, and shall keep his office in a room in the Capi- 
tol; he shall perform the duties prescribed by the Con- 
stitution of this State, and also perform such other duties 
appropriate to his office, as may from time to time he 
required of him by law, or by resolution of the Legisla- 
ture; he shall on the written requisition of the Governor, 
Secretary of State, Treasurer, or Comptroller, give his 
official opinion and legal advice in writing on any matter 
touching their official duties; he shall appear in and at- 
tend to in behalf of the State, all suits or prosecutions, 
civil or criminal, or in equity, in which the State may be 
a party, or in any wise interested, in the Supreme Court 
of this State; he shall appear in and attend to such suits 
or prosecutions in any other of the courts of this State, 
or in any courts of any other State, or of the United 
State; he shall have and perform all powers and duties 
incident or usual to such office, and he shall make and 
keep in his office a record of all his official acts and pro- 
ceedings, containing copies of all his official opinions, 
reports and correspondence, and also keep and preserve 
in his office all official letters and communications to him, 
and cause a registry and index thereof to be made and 
kept, all of which official papers and records shall be 
subject to the inspection of the Governor of the State, 
and to the disposition of the Legislature by act or resolu- 
tion thereof." 

The Attorney General is also required by numerou-i 
statutes to perform other duties, and he is required by 
common law to exercise certain powers and perform other 
duties of great public importance. 

SERVICE ON BOARDS. 

A great deal of the very important business of the State 
is performed and handled by Boards and Commissions, 
created by the constitution and by statutes, which con- 
sumes a considerable portion of the time of the State Of 



fecials; among these Hoards and Commissions are tho 
following, all of which the Attorney General is a mem- 
ber: 

BOARD OF COMMISSIONERS OF STATE 
INSTITUTIONS. 

The membership of this Board consists of the Governor 
and his entire cabinet, which includes the Attorney Gen- 
eral, State Treasurer, Secretary of State, Superintendent 
of Public Instruction, and the Commissioner of Agricul- 
ture. This Board has the management and control of all 
the State Institutions, which includes |the Industrial 
School for Boys, the Industrial School for Girls, the 
Hospital for the Insane, the State Prison Farm, and all 
State Convicts. Necessarily the control and supervision 
of these institutions places upon this Board innumerable 
important duties, and the Attorney General being the 
legal adviser of this Board makes it necessary for him 
to not only act as a member of the Board but also to d<j 
all the legal work in connection therewith. 

STATE BOARD OF EDUCATION. 

The membership of this Board consists of the Governor. 
Secretary of State, Attorney General, State Treasurer, 
and State Superintendent of Public Instruction. This 
Board is charged with the duty of taking charge of and 
handling all the lands held by the State for educational 
purposes; to direct and manage and provide for the safe 
keeping of all the educational funds of the State; and 
also many other duties in connection with the general 
educational system. The Attorney General is the legal 
adviser of this Board as well as a member thereof. 

STATE VOCATIONAL EDUCATIONAL BOARD. 

Under the provisions of Chapter 7376, Acts of 1917, the 
Legislature accepted the provisions of the Act of Con- 
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gress Approved February 23, 1917, entitled "An 
Act to Provide for the Promotion of Vocational Educa- 
tion; to Provide for the Cooperation with the State in 
the Promotion of such Education or Agriculture and the 
Trades and Industries; to Provide for Co-operation with 
the States in the Preparation of Teachers of Vocational 
Subjects; and to Appropriate Money and Regulate its 
Expenditures.' 7 Under the provisions of this law the 
State receives from the United States about Eighteeu 
Thousand Dollars annually to aid in carrying on this 
work. The State Board of Education was designated as 
the State Vocational Educational Board and upon it was 
placed the duty of designating the schools at which 
would he taught vocational education in agriculture and 
the trades and industries, also the carrying out of the 
provisions of this law. The work of this Board has con- 
sumed cosiderable time. 

STATE BOARD OF PARDONS. 

This Board is composed of the Governor, Secretary of 
State, Attorney General, Comptroller, and Commissioner 
of Agriculture. Under the Constitution tliis Board may 
remit fines and forfeitures, commute punishment, 
grant pardons in all cases except treason and impeach- 
ment. With a prison population of some 1200 there are 
many among them who feel that the powers of this Board 
should be exercised in their hehalf. Consequently a 
large number of applications for pardon are made to 
this Board, and as each case is carefully considered much 
time is consumed in these investigations. 

TRUSTEES OF THE INTERNAL IMPROVEMENT 

FUND AND STATE BOARD OF FRAINAGE 

COMMISSIONERS. 

These two Boards are composed of the same officials, 
and consist of the Governor, Attorney General, Comp- 
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troller, State Treasurer and Commissioner of Agriculture. 
The Trustees of the Internal Improvement Fund are 
vested with the title to and have the exclusive manage- 
ment and control of all lands belonging to the State, 
which were acquired by Acts of Congress of March 3, 1854, 
and September 28, 1850, which at this time amounts to ap- 
proximately acres. Upon the Board of Drain- 
age Commissioners is laid the duty of establishing a sys- 
tem of canals, drains, levees, dikes and reservoirs to 
Brain and reclaim the swamp and over-flowed land.-* 
within the drainage districts. Much time is consumed by 
the Attorney General and other members of the Boards 
in looking after matters concerning both of these Boards. 

BOABD OP INSURANCE COMMISSIONERS. 

The membership of this Board consists of the State 
Treasurer, Comptroller and Attorney General. Then- 
general duty is to examine into the affairs of any com- 
pany doing an insurance business in this State, or desir- 
ing to do snch business. 

STATE CANVASSING BOARD 

This Board is required to canvass the returns of all 
General elections for State officers. Its membership con- 
sists of the Secretary of State, Comptroller, and Attorney 
General. 



In addition to the duties laid upon the Attorney Gen- 
eral, as a member of the above Boards, he is required to 
act with the Comptroller iu passing upon questions aris- 
ing under the provisions of Chapter G422, Laws of Flor- 
ida, commonly called the "Blue Sky Law;" with the 
Comptroller and State Treasurer in passing upon the 
value of securities deposited by trust companies under 
the provisions of Chapter 6155, Laws of Florida; wilh 
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the Comptroller and Suite Treasurer iu mutters of iissess 
iug railroad properties for taxation; and with the Com- 
missioner of Agriculture in passing upon questions aris- 
ing under the Provisions of the "Pure Food and Drugs 
Act." 

OFFICIAL OPINIONS. 

During the j>eriod covered by this report I have, as 
required by the Constitution and statuntes of this State, 
from time to time, as requested by any of the adminis- 
trative officers of the Executive Department of the State 
government, advised them and prepared written opinions 
for them upon various subjects touching their official 
duties and powers. Copies of all these opinions are pre- 
served in this office and a number of them are incorpor- 
ated in this report for the convenience use of such officers 
and others interested in the subjects covered by them. 

In addition to these official opinions, although not ex- 
pressly required by law to do so, but in order to assist 
in a proper interpretation and application of the statutes 
pertaining to their powers and duties, I have, when re- 
quested, prejwired written opinions for other State of- 
ficers. State boards and commissions, including the State 
Auditor. Hotel Commission, State Labor InsiK?('tor, State 
Board of Control, State Board of Health, and the Tax 
Commission. Some of these opinions are also incorpor- 
ated in this report. 

In addition to these written opinions the Attorney 
General is frequently called into consultation by other 
officers for legal advice relative to the various questions 
arising in their respective dej>artments, and no small part 
of the duties of the office is that devoted to the investiga- 
tions which are necessary to intelligently and properly 
advise in such cases. Necessarily much time is devoted 
to this work but because of its character no record of it 
can be made. 
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UNOFFICIAL OPINIONS. 

In tlie report of this office immediately preceding this 
one the following statement on this subject appears and 
it may be repeated here: 

"This office is not charged with the duty of advising 
county, municipal and district officers, but, as a matter of 
courtesy to those making inquiry, and with a view to 
assisting, when possible, to a uniform administration of 
the laws regulating the conduct and prescribing the 
powers and duties of such officers, I have, upon requests 
therefor, written a large number of what may be termed 
unofficial opinions. A number of these communications 
indicating the character and scope of the inquiries, are 
also incorporated in this report." 

All such inquiries are replied to as promptly as the 
official duties of the office will permit, but it will he un- 
derstood, of course, that official matters must have first 
consideration. 

BOND ISSUES EXAMINED FOR THE STATE 
BOARD OF EDUCATION. 

In pursuance of the policy of the State Board of Edu- 
cation to invest such of the State school funds as are 
available for this purpose in securities issued by counties, 
municipalities and school and road districts in this State, 
it has been the duty of this office to examine a number 
of transcripts of the records of the proceedings had in 
the issuance of such bonds for the purpose of determining 
whether or not they were valid and enforcible obligations 
of the counties, municipalities or districts. Such issues 
as are purchased are held by the State Treasurer. 

STATE STATUTES TESTED IN THE SUPREME 
COURT. 

During the period covered by this report the constitu- 
tional validity of a number of State statutes upon im- 
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portant subjects have been challenged and tested by ap- 
pro priate court proceedings. Rome of the cases which 
were bandied bv this oflice are enumerated below : 

Among the Statutes so tested is Chapter 6456, Law* 
of Florida, as amended by Chapter 6957 passed upon in 
the case of Lainhart v. Catts, et al, 73 Fla. 735. This 
Statute is one making a direct legislative special assess- 
ment on lands embraced within the Everglades Drainage 
District for local benefits and the apportionment of rates 
thereon. The court held the Act valid aod enforcible. 

In the case of Harry Goode v. F. M. Nelson, Sheriff, 73 
Fla. 29, the validity of Chapter 0528, Acts of 1913, wbich 
pruvided a penally to be imposed upon any peMOS who, 
with the intent to injure and defraud, obtains or pro- 
cures money or other thinjgs of value on a contract to 
perform labor or service. This Act was declared inef- 
fective and violative of the Federal Constitution. 

In the case of Ernest Amos, as Comptroller, and R. J. 
Patterson, J. V. liurke and John Xeel, as the Stale Tax 
Commission, v. W. H. Mosely, 74 Fla. 555, the validity of 
Chapter 6500, Acts of 1913, creating a State Tax Com- 
mission, and making appropriation to pay the salaries of 
the Commissioners, and to carry out the purposes of the 
Act, was tested, and the Supreme Court held the Act 
valid. This is a very important and interesting case, 
anil in addition to the question of the constitutionality of 
the Act it also involves the question of what is the Jour- 
nal of the Legislature. 

In the case of Joseph M. Fine v. D. W. Moran, Sheriff, 
the validity of Chapter 7283, Laws of 1917, relating to in- 
toxicating liquors, was sought to be declared unconsti- 
tutional. Upon consideration by the Supreme Court it 
was declared valid. 

In the case of Peusacola Lodge "So. 497, B. P. O. E. v. 
State, 78 So. 699, the validity of Chapter 7283, laws of 
1917, was tested on other grounds than those in the case 
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of Fine v. Moran, above mentioned, and the Supreme 
Court held the Act valid. 

In the case of Van Pelt v. Billiard, 78 So. 693, the 
statute above mentioned, 7283, laws of 1917, was agaisi 
involved, and held to be valid. 

In the case of Ex Parte Francis, 79 So. 753, Chapter 
7284, Acts of 1917, relating to intoxicating liquors (com 
uionly known as the Quart a Mouth Law) was tested, 
and the Supreme Court declared the Act invalid. 

The case of Ex Perte Avers, 79 So. 763, was one in- 
volving the validity of Chapter 7284, and it was held in 
this case that the Act was invalid. 

CONFERENCES. 

Labor. 

In the early part of 1918 the question of Labor Re- 
cruiters taking labor from the State to be used in indus- 
tries engaged in producing products for the United States 
Government caused considerable disturbance among the 
sawmill and other industries of this State. In order 
that a more thorough understanding of the situation be 
reached a conference was held in May. 1918, between the 
United States District Attorney and Attorney General 
looking to an adjustment of these conditions. This con- 
ference resulted in the recruiters ascertaining just how 
they might obtain laborers) and at the same time have the 
industries of this State conserved. 

Ice Trusts. 

listing the Summer months of 1918 quite a few com- 
plaints were brought to the attention of the Attorney 
General with reference to the existence of a combination 
to control the price of Ice in certain cities of the State. 
Immediately upon receiving these complaints the matter 
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was taken up with the State Attorney or County Solicitor 
with the request that an investigation be made. A meet- 
ing of the manufacturers of ice was called by the State 
Food Administrator, and at this meeting it was sought 
to adjust the price of ice. 

CIVIL CASES. 

Under the title Schedule of Civil Cases report is made 
of the civil cases which have had attention. 

CRIMINAL CASES. 

The Attorney General represents the State in the Su- 
preme Court of the State in all criminal cases and in all 
habeas corpus proceedings. 

Briefs on behalf of the State have been prepared and 
tiled in the Supreme Court in all such cases and oral 
arguments on behalf of the State have been made in all 
of them in which oral arguments were requested and 
made by counsel for the plaintiffs in error. 

PUBLISHING ACTS AND RESOLUTIONS OF THE 
STATE LEGISLATURE. 

The acts and resolutions of the legislature of this State 
for the regular session of 1917 were published, with 
marginal abstracts, as required by law, under the direc- 
tion of this office. For convenient use these acts and 
resolutions were published in two volumes, as was done 
in 1913, the general laws being placed in Volume 1 ano 
the special and local laws in Volume 2. 

An index to each of these volumes and an index to the 
Journals of each branch of the legislature were also pre- 
pared under the direction of this office, the index to the 
Journals having been prepared as provided by Chapter 
6436, Acts of 1913, Laws of Florida. 
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REPORTER FOR THE SUPREME COURT. 

Tht Attorney General is the Reporter for the Supreme 
Court. 

During the period covered by this report four volumes 
of the opinions of the court have been published, namely, 
72, 73, 74, and Vol. 75 is now in the hands of the printer 
A great degree of care must be exercised in this work, 
as the opinion filed by the court is expected to be ac- 
curately reproduced in the reports. . 

An index-digest and a table of cases are also prepared 
as a part of each volume of these reports. 

Respectfully submitted, - 

VAN C. SWEARING EN, 

Attornev General. 



APPROPRIATIONS AND EXPENDITURES 

Appropriations. 

First sis months, 11117 — 

Assistant $ 1,250.00 

Assistant 1,250.00 

Clerk 600.00 

Stenographer 540.00 

Incidental Excuses 300,00 

Purchase of Rooks 250.00 

For last Bix months, 1017 — 

Assistant 1,250.00 

Assistant 1,250.00 

Clerk 600.00 

Stenographer 540.00 

Incidental BipMMMp 1,350.00 

Purchase of Books 250.00 

For the ,vear 1918— 

Assistant 2,500.00 

Assistant , 2,500.00 

Clerk i 1,2110.00 

Stenographer 1 ,080.00 

Incidental Expenses 700.00 

Purchase of Hooks 5OO.00 

Expenditure*. 

Assistant for years 10171018 ? 5,000.00 

Assistant for years 1017-1018 5.000.00 

Clerk for years 1017 1018 2.400.00 

Stenographer for years 1917-1018 2.10(1.011 

Incidental Excuses for years 19174918. . I.:t:i3.lt; 

Purchase of Hooks for years 1917-1918 1,031. 22 

2— Alty. Ilea. 
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STATEMENT OF INCIDENTAL EXPENSE FUND. 

Amount brought forward January 1, 
1917 ......f 12.64 

Appropriation for first six months, 

1917 309.00 

Appropriation for last sis months, 

1917 1,350.00 

Appropriation for year 1918 700.00 

Total in fund ... f2.3C2.G4 

Expended during year 1917 f 819.81 

Expended during year 1918 548,20 

Total amount expended 1,368.01 

Balance to credit of fund s <i;u.<S3 



STATEMENT OF APFROPRIATION FOR PURCHASE 
OF BOOKS. 



Amount brought forward January 1, 
1917 $ 34.61 

Appropriation for first six months, 

1917 250.00 

Appropriation for last six months, 
1917 250.00 

Appropriation for year 1918 500.00 

Total in fund $1,0:34.61 

Expended during year 1917 345.32 

Expended during year 1918 685.90 

Total amount expended 1,031.22 

Balance to credit of fund $ 3.39 
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ITEMIZED STATEMENT. 

Of Expenditures of Attorney General from Appropriation 
for Incidental Expenses. 

1917. 

January — George I. Davis, Postmaster, box 

rent and stamps f 6,00 

The American Institute of Crim- 
inal Law and Criminology, sub- 
scription to journal year 1917- 
1918 3.01) 

Western Union Telegraph Com- 
pany, messages 5.66 

Dixie Supply Company, bulbs 3.00 

W. H. Dowling, Sheriff, serving 
motion Jas. Mack v. State .95 

Southern Express Company, papers 
to Jacksonville ■-•"> 

S. A. L. By. Co., mileage book 20.00 

February — Edward Thompson Company, copy 
pamphlet supplement to Federal 
Statutes .50 

^'estern Union Telegraph Com- 
pany, messages s: !"> 

George I. Davis, Postmaster, 

stamps 10.0H 

March — George I. Davis, Postmaster, 

stamps 4IM10 

J. W. Corbet t, file cabiuet, ex- 
press charges and telephone. . . . 58.70 

Southern Express Com pan y, pnjjers 

to Gainesville .25 

H. & W, B. Drew Company, manu- 
script covers, plain and printed, 
and sheet paper 26.70 
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iwn 



T. J. Appleyani, stationery, copies 
motion and notice to dismiss 
case Pullman Co. v. Knott, 
copies brief on motion 27.159 

George I. Davis, Postmaster, de- 
posit on order for envelopes, ._ 10.80 

C. J. Perry, Sheriff, serving writ 
of mandamus in case Trustees I. 
I, Fund v. Fla. Coast Line Canal 
and Transportation Oo 9.47 

Western Union Telegraph Com- 
pany, messages 4.37 

T. J, Appleyard, envelopes. 2.8.1 

George I. Davis, Postmaster, 
stamps 13.00 

A. J. Lewis, Sheriff, serving notice 
and motion to dismiss case Tim 

Allen v. State 1.10 

April — Southern Express Company, ex- 
press charges , . . . 1.20 

Ma\ — Sou. Telephone & Construction Co., 

messages I'.otl 

June — Sou. Telephone & Construction Co., 

messages 2.00 

Western I'nion Tel. C<»., messages 3.85 

•July — Sim. Express Company, express 

ehnrges .25 

J. F. Hill, peneBfl - -"" 

Sou. Telephone & Construction Co., 

messages 3.75 

Western 1'nion Tel. Co.. messages 7.:;* 

II. & W. B, Drew Co., ucore pads 3.49 

Exchange Bank, amount borrowed 
to pay Postmaster for stamped 
envelojtes 153.01) 
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11)17. 



H. & \V. B. Drew Co., Civil Docket 19.13 
George D. Barnard & Co., eyelets 2.30 

George I. Davits, Postmaster, 

stamps "'.Ofl 

Seaboard Air Line By. Co.. mile- 
age book 29.0*) 

•West Publishing Co., U, 8. Com- 
piled Statutes 1916, Vols. 1-12. . 65.90 
August —Sou. Express Company, express 

charges ■■'•> 

Cox Furniture ( '<>., desk 1WS8 

T. F. West, expenses trip to St. 
August ine in re, taxes due Flag- 
ler estate 11-23 

Western Union Tel. Co., messages '■■>- 
Nail Ass'n for Constitutional 
Gov't, subscription to Constitu- 
tional Review 1 IMI 

Board Public Works, electric fan 17.50 
George I. Davis, Postmaster, 

stamps 1-00 

Board Public Works, electric fan 14.00 
•Lawyers Cooiwrative Pab. Co., L. 

K. A., 1917C, 17 B. a L. 11.50 

September — G. W. .Jackson, county judge, to 

copy papers in Flagler estate. . 3.59 

Western Union Tel. Co., messages 5.81 

H. & W. B. Drew Co., manuserpit 

covers ... SMW 

Sou. Express Company, express 

charges - -87 

H. & W. B. Drew Co., folders 6.82 

Sou. Telephone & Construction Co., 

changing phone l- l,l > 

George I. Davis, Postmaster, 

stamps 1 ■•■99 
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1917. 

October — T. J. Appleyard, printing lines on 

letter heads 1.25 

Western Union Tel. Co., messages 2.63 

George D. Barnard & Co., changing 
letter heads 62.40 

Julius Drew, Annotation labels . . . 8.00 

I. W. Hudson, charges on notice 
and motion in case Jim Hicks v. 
State 1.78 

Van C. Swearingen, expenses trip 
to Quincy in case Mosely v. 

Amos 5.14 

November — H. R. Kaufman, box file .35 

Western Union Tel. Co 4.68 

Van C. Swearingen, expenses trip 
Tavares attending court and set- 
ting in case State v, John H. 

Wiley 14.71 

December — T. J. Appleyard, cutting paper for 
civil docket index, printing index 
sheets 3.25 

Sou. Express Co., express on type- 
writer .72 

Underwood Typewriter Co., ma- 
chine 40.53 

Western Union Tel. Co., messages 1.67 

W. C. Dixon, dray charges on 
books .55 

Columbia Law Review, subscrip- 
tion 2.50 

George I. Davis, Postmaster, 

stamps 5.00 

N. B. — *Paid out of Incidental Expense Fund bv mistake. 
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1918. 

January — T. J. Appleynrd, copies brief, James 

Francis v. Moras, and second 

sheets | 32.20 

Sou. Express Co., express charges .25 

George I. Davis, Postmaster, 

stamps 5.00 

Son. Telephone & Construction Co.. 

messages .5*1 

Western Union Tel. Co., messages 4.00 

February — George D. Barnard & Co., paper and 

scratch pads 24.77 

J. F. Hill, small index and ledger 1.95 

Sou. Express Co., express charges .27 

Western Union Tel. Co.. messages. 3.51 

Lawyers Cooperative Pub. Co., U. 

S. Advance Sheets, 1918 term.. 2.00 

Central Law Journal Co., Bub8crij>- 

tion 5.00 

D. 11. Cox Co., waste basket .65 

March — Sou. Express Co., express charges .2'J 

Western Union Tel. Co., messages 5.69 

George I. Davis, Postmaster, 

stamps 7.0l) 

April — Sou. Telephone & Construction f'o., 

messages 1.00 

Western Union Tel. Co., messages 3.12 

-George I. Davis, Postmaster, 

stamps 10.00 

May — Western Union Tel. Co., messages 1,9*1 

Sou. Telephone & Construction Co., 

messages JB& 

George L Davis, first payment on 

stamped envelopes and stamps.. 10.00 
June — Western Union Tel. Co., messages .">><; 

Sou. Express Co., express charges .52 
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1918. 



D. \Y. Moruii, Sheriff, costs iu 

case Will Simmons v. State..,. 1.0(1 

1). W. Moran Sheriff, costs iti case 

Aloore v. State 1.00 

Van C. Swearingen, exjienses trip 
Maria nua in re conference on la- 
bor situation and arrest of re- 
cruiters 7.0!) 

.Inly — T. J. Appleyard, second sheets... 2.60 

Western Union Tel. Co., messages 3.11 

Frank Shepard Co., Florida Cita- 
tions 4. mi 

H. R. Kaufman, box files 1.00 

George I. Davis, Postmaster, 
stamps 12.00 

Geo. I. Davis, stamped envelopes. . ilium 
August — Sou. Express Co., express charges .53 

Western T'niun Tel. Co., messages 1 :.v.\ 

Van C. Swearingen, expenses trip 
Jacksonville, in re habeas corpus 
in case of labor recruiters 7.80- 

Van C. Swearingen, expenses trip 
Jacksonville in re enforcement 
of Trust Law, Chapter C>933, laws 
of 1915 9.50 

I'niierwood Typewriter Co., ma- 
chine <:\.t\:'. 

W. C. Dixon, dTayage -. .25 

September — Son. Telephone & Construction Co., 

messages 3.30 

Am. lly. Express Co., express 
charges .29 

Western Union Tel. Co., messages 3.95 

Central Law Journal Co.. subscrip- 
tion 5.00 

George D. Harnard Co., stationery 25.80 
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Van C, Sweuriugen, trip to Jack- 
sonville, Kept. 18, iu re coufer- 
ence V. S. Attorney and State 
Attorney on labor situation, ar- 
rest of labor recruiters, expense 17.98 
October — Am. Ity. Express Co., express 

charges .31 

H. K. Kaufman, box files 1.00 

Western Union Tel. Co., messages 2.' Hi 

Van C. Hvvearingen, expenses trip 
Jacksonville Aug. 15, in re en- 
forcement of Trust Law, Chapter 

0933, laws of 1915 9.50 

George l>. Barnard Co., folders, 

piss ami express 10-52 

Board 1'ublic Works*, material for 

drop light 2.65 

November — George 1>. Barnard Co., envelops 

and express 5.13 

Sou. Tel, and Count. Co., messages 1.85 

Am. Ky. Express Co., express 

charges _ .29 

Western Union Tel. Co., messages 8.GU 

Van C. Swearingen, expenses trip 

Jacksonville October 21, in re 

conference with State Attorney 

with reference to criminal laws 

in Fourth Circuit 19.18 

George I. Davis, Postmaster, 

stamps 15.1'in 

December — So. Tel. and Const. Co., messages .05 

Western Union Tel. Co., messages .04 

Van C, Swearingen, expenses trip 
to Fort Tierce. Xov. 10, in re col- 
lection of revenue case Oade 
Muck Land Company v. Elated 
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and case Consolidated Land Com- 
pany v. Eldred 44.24 

George D. Barnard Co., 2 sets keys 
for typewriters 5.11 

Van C. Swearingen, expenses trip 
Jacksonville Dec. 7, in re State 
v. Pla Coast Line Canal and 
Trans. Co 15.95 



ITEMIZED STATEMENT. 

Of Expenditures from the Appropriation for the Pur- 
chase of Books. 

1917. 

January — West Pub. C, Installment on Feb. 
Hep., Vol. 22 Am. Dig. (K. N. S.) 

Vol. 89 S. E. Kep $ 43.85 

February — Am. Law Book Co., 9 Corpus Juris 7.50 

March —West Pub. Co., 159 N. W. Rep., 2.15 

Fed. Hep. 113 N. E. Hep 12.00 

Lawyers Cooperative Pub. Co., L. 

R, A. 1916 E 5.00 

April — West Pub Co., Installment on Fed. 
Rep., Vol. 72 So. Rep., 90 S. E. 

Rep., 236 Fed. Hep 45.35 

May — L. D. Powell Co., Vol. 15 Standard 

Encyclopedia of Procedure 6.00 

American Law Book Co., 1917 An- 
notations Cyc. and Corps Juris. 8.00 
Lawyers Cooperative Pub. Co., Vol, 

15 R. C. L 6.50 

The MacMillan Co., Holcomb's 
State Gov't U. S 2.25 
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1917. 

American Law Book Co., Vol 10 

Corpus Juris 7.50 

June — Lawyers Cooperative Pub. Co., Vol. 

16 R. C. L 6.50 

.1 ul y — Frank Staepard Co., Shepard's Flor- 

ida Citations, subscription to. . 4.00 

West Pub. Co., 160 N. W. Rep.. 
237 Fed. Rep., 114 N. E, Rep., 
23 Am. Dig. (K. N. 8.), 238 Fed. 
Rep 21.50 

West Pub. Co., July installment on 
contract, Fed. Rep., 73 So. Rep., 
161 S. W. Rep., 01 8. E. Rep., 
230 Fed. Rep 49.60 

H. Clay Crawford, Vol. 1 Laws 

1913* Vol, 1 Laws 1915 1.00 

American Law Book Co., Vol. 11 
Corpus Juris ...... 7.50 

L. D. Powell Co., 1917 Sup. Ency- 
clopedia of Evidence 7.0(1 

August — G. P. Putnam's Sons, 1 Bacon Amer- 
ican Plan of (Jovernment 2.67 

L. D. Powell Co., Vol. 16 Standard 

Encycl«i>edia Procedure 6.00 

October —Banks Law Pub. Co.. Vols. 242-243- 

244 U. 8. Reports !UMI 

West Pub. Co., October installment 
contract 10/13/16, Vol. 115 N. E. 
Rep., Vol. 74 8o. Rep., Vol. 240 
Fed. Rep., Vol. 162 N. W. Rep. 49.60 

West Pub. Co., Florida Compiled 
Laws 1914 18.00 

Lawyers Cooperative Pub. Co., Vol. 

18 R. C. L 6.50 

November — Lawyers Cooperative Pub. Co., L. 

H. A. 1917 I> 5.00 






1917. 

American Law Book to., Vol. 12 

Corpus Juris 7.5i) 

1018. 

January — Frederic R. Crossley, Subscription 
to Journal of American Institute 
Criminal Law and Crimnology. , 3.00 

West Pub. Co., Am. Dig. H. X. S., 
Vol. 2 A., Vol. 75 So. Rep., Vol. 
242 Fed. Rep. Vol. 110 X. E. Rep., 
installment on contract 10/10/17 50.75 

Ca Hugh an & Co., Puterbaugh Com- 
mon Law, Puterbaugh Chancery, 
Wigmore Evidence. 5 Vote. S. \V., 
.hul son Taxation. Firirt payment 15.00 
March — Lawyers Cooperative Pub. Co., Vol. 

19 R. C. L., L. R. A. 1917 EF. . 16.51) 

L. D. Powell Co., Vol. 17 Standard 

Encyclopedia of Procedure 6.00 

West Pub. Co., Vol. 243 Fed. Rep., 
Vol. 167 Pac. Rep., Vol. 168 Pac. 
Rep., Vol. 1 Second 1 Decennial Di- 
gest 17.50 

April — American Law Book Co., Vol. 13 

Corpus Juris 7.50 

Lawyers Cooperative Pub. Co., U. 
S. Supreme Court Reports, Di- 
gest Decennial Sup. 7.50 

West Pub. Co., Vol. 241 Fed. Rep., 
Vol. 92 8. E. Rep., Vol. 163 N. 
W. Rep., Vol. 244 Fed. Rep.. Vol. 
93 S. R. Rep., Vol. 164 N. W. 
Rep., Vols. 71-75 So. Dig 25.01) 

Callagban & Co.. completing con- 
tract, second payment 32.50 

West Pub. Co., Vol. 7G So. Rep.. 
Vol. 245 Fed Rep., two install- 
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mentg cm contract 10/13/16, two 
installments contract 10/19/17. 132.7(1 
Brnncroft-Whitney Co.. initial juiy- 
nieat on contract 2/27/18 j Am. 
Ann. Cas. ) 30.00 

June — L. 1>. Powell Co., Vol. 18 Standard 

Encyclopedia of Procedure .... &08 

American Law Book Co., Vol, 15 

Corpus Juris 7.50 

West Pub. Co., Vol. 117 S. E. Rep., 
Vol. 165 X W. Rep., 3A K. N. 8. 
Am. Dig., 169 Pac. Rep, 246 Fed. 
Rep., 04 8. E. Rep., Vol. 2 2nd 
Dec. Dig 32.25 

July — Lawyers Coojierative Pub. Co., Vol. 

20 R. C. L., L. R. A. 1918 A.B.. 

Trieimial Imlex Digest 19.50 

Braucroft- Whitney Co., installment 

ou contract 2/27/18 3(1.00 

West Pub. Co., Vol. 170 Pac. Hep., 
77 So. Rep., 166 H, W. Rep., 118 
S. E. Rep., 247 Fed. Rep., Vol. 3 
2d Dec. Dig., Supp. 1017 U. S. 
Compiled Statutes, installment 
on contract 10/13/16, install- 
ment on contract 10/10/17 06.11! 

September — Lawyers Cooperative Pnb. Co.. L. 

R. A. 191S C. Vol. 21 R. C. L„ . 1 1.50 
West Pub. Co., 171 Pac. Rep., 248 

Fed. Rep., 05 S. B. Sep 11.75 

November — Banks Law Publishing Co.. 1'. ri. 

Rei>orts Vol. 245-24B-247 li.OO 

Braneroft- Whitney Co., Amount 
due on quarterly contract ( Ann. 
Cas.) :WMMl 



1917. 
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West Pub. Co., Sub. to Pac. Hep., 
Vol. 172, Sub. to X. E., 119, In- 
stallment on contracts 1916 and 
1917 74.85 

American Law Book Co., Corpus 

Juris, Vol. 16 7.M 

L. D. Powell Co., Standard Ency- 
clopaedia of Procedure. Vol. 19 6.00 



SCHEDULE OF CIVIL CASES 

COMMON LAW. 

In the Circuit Court of the Eighth Judicial Circuit, 
Alachua County, Florida-. 

King Lumber Co., Plaintiff, 

v. 
State Board of Control, Defendant. 

This is a suit brought by the plaintiff against the de- 
fendant to recover a balance alleged to be due by the 
defendant to the plaintiff on account of a contract for 
the construction of a building by the plaintiff for the de- 
fendant on the grounds of the University of Florida at 
Gainesville, This case is now pending in the court. 



In the Circuit Cfantrt of the Xhtth Judicial Circuit, 
Bay County, Florida. 

Park Tramonell, ct al., as the Board of 

Commissioners of State Institutions, 

Plaintiffs, 

V. 
H. C. Carr, et al., Defendants. 

This suit was brought in the Circuit Court of Bay 
County against F. C. Carr, lessee of State prisoners, and 
his bondsmen for a balance due by hitn on account of liis 
contract with the Board of Commissioners of State In- 
stitutions for the lease of such prisoners. A judgment 
was recovered against the defendants. A remitter was 
entered and judgment for $500.00 was entered against 
each of the bondsmen. 
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In the Circuit Court of the Second Judicial Circuit, 
Leon County, Florida. 

Park Trammel! ct ah, as the Board 

of Commissioners fo State Institutions. 

Plaintiffs, 

t\ 
DeLeon Xaral Stores Company, 

a corporation, et ah, Defendants. 

This is a suit brought in tlie Circuit Court of Leon 
County against the DeLeon Naval Stores Company, a cor- 
poration, lessee of State prisoners, and its bondsmen for 
a balance due by it on account of its contract with the 
Board of Commissioners of State Institutions for the 
lease of such prisoners. Tlie amount due was 16,0611.74. 
The executors of the estate of J. B. Conrad, deceased, one 
cf the sureties on the bond of this defendant, have paid 
to the board ihe sum of |2,0(ll).(K), the amount of the ob- 
ligation of this decedent on the bond. This case is now 
] ending before the court. 



In the Supreme Court, State of Florida. 

J. M. Cobh, ct als.. Plaint iff in Error, 

r. 
Park Tram welt. Corey nor. for the use of 
Dade Count if, Defendant in Error. 

This case was instituted in the Circuit Court of Dade 
County. It was a suit upon an appearance bond and is 
reported in the 73 Fla. sup. Ct. Rept. 574, 74 So. Rep. 697. 
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CHANCERY SUITS. 

In the Supreme Court, State of Florida, 

Ernest Amos, Comptroller, 
Appellant, 
v. 
M. C. Boley, Appellee. 

This suit was instituted in the Circuit Court of Es- 
cambia County by the Appellee, to have the tax lery and 
assessment of Escambia County for the year 1914 declared 
invalid and to cancel certain tax certificates issued upon 
lands claimed to be owned by the Appellee. A demurrer 
was filed on behalf of the Appellant to the bill of com- 
plaint. Upon hearing this demurrer was over-ruled, and 
an appeal was taken from this ruling to the Supreme 
Court, where the case is now pending. 



In the Supreme Court, State of Florida. 

Ernest Amos, Com pe roller, 

et ah, Appellants, 
v. 
Jacksonville Mortgage and 

Realty Company, Appellee, 

This suit was brought in the Circuit Court of Clay 
County, Florida, by the Appellee seeking to have cancelled 
certain tax certificates against real property alleged to be 
owned by the Appellee. A demurrer was filed to the bill 
of compliant, and upon hearing was overruled. An 
answer was filed and thereafter a statement of facts were 
agreed upon and the cause was heard upon the bill of 
complaint, answer and agreed statement of facts. The 
court in its final decree held the tax sales illegal and 

3 — Atty. Gen. 
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void and directed the cancelling of the certificates. From 
this ruling and the ruling on the demurrer to the bill an 
appeal was taken to the Supreme Court where the cause 
is now pending. 



In the Circuit Court of the Fourth Judicial Circuit, 
Duval County, Florida. 

Malcolm Barrs, Complainant, 

v. 
Ernest Amtus, as Comptroller, 
Defendant. 

This is a suit brought to cancel certain tax certificates 
issued upon certain property in Duval County upon sale 
of such property because of the non-payment of taxes for 
the years 1907, 1908 and 1909. A demurrer on behalf of 
the defendant has been filed but has not yet. been disposed 
of. 



In the Circuit Court of the Fourteenth Judicial Circuit, 
Jackson County. Florida. 

Mari anna and Blount stoicn Railroad 

Company, Co mpla ina nt, 
v. 
Ernest Amos, as Comptroller, and 

H. A. Bmtles as Sheriff of Jackson 

County, Defendants. 

This was a suit brought to restrain the execution of 
a warrant issued by the Comptroller against complainant 
for the collection of certain license taxes alleged to be 
due October 1, 1916, and unpaid by the complainant to 
the State. A temporary restraining order was made. 
This suit has been dismissed upon an agreement of the 
parties thereto. 
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In the Supreme Court, State of Florida. 

Ernest Amos, Comptroller, 
Appellant, 
v. 
R. M. Gary, Appellee. 

This suit was instittued in the Circuit Court for Es- 
cambia County by the appellee against the State Comp- 
troller, seeking to have certain tax certificates covering 
land alleged by the appellee to be owned by him, and to 
have declared null and void the assessment of taxes for 
the years 1913, 1914 and 1915. A demurrer was filed to 
the bill of complaint, which was over-ruled. An appeal 
was taken from tbe order of the court over-ruling the 
demurrer, to the Supreme Court, where the cause is now 
pending. 



In the Supreme Court, State of Florida. 
The Texas Oil Company, a 
co rpora t ion, A ppel lant, 
p. 
Ernest Amos, as Comptroller, 
Appellee. 

This suit was instituted by the appellant to restrain 
the collection of the license tax placed upon tank cars 
under the provisions of Section 46 of Chapter 11421. A 
demnrrer was filed to the bill which was sustained. From 
the order of the Circuit Judge sustaining the demeurrer 
an appeal was taken and the case is now pending in the 
Supreme Court. 
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In the Circuit Court, St. Johns County. 

State of Florida ami St. Johns County, 

Complainant, 
vs. 
Wt*. B. Beardslcy, ct als.. Trustees 

Last Will and Testament Henry M. 

Flagler, Defendants. 

This suit was instituted in the Circuit Court of St. 
Johns County by the State and St. Johns County seeking 
to collect taxes assessed against the defendants in St. 
Johns County amounting to $232,500.00. Upon flual hear- 
ing in the Circuit Court the bill of complaint was dis- 
missed. Appeal will be taken from the final decree to 
the Supreme Court. 

Messrs McWilliams and Bassett, of St. Augustine, rep- 
resent St. John County and are actively engaged in the 
conduct of the suit. 

The tax involved in the above suit is upon ]tersonal 
property which had not before been assessed. 



In- the Circuit Court, Okeechobee County. 

St. Lucie County, et ah, 

Complainants, 
vs. 
Okeechobee County, et </!,. 

and Ernest Amos, as Comptroller, 

Defendant*. 

This suit was instituted by the Complainants asking for 
an accounting between the counties of St. Lucie and 
Okeechobee to determine which county was entitled to 
certain funds held by the Comptroller. The case was 
finally settled by agreement. 
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In the Circait Court, Second Judicial Circuit, Leon 

County. 

Sidney J. Catts, Governor, et at., 

Plaintiff, 

v. 
George Lewis, as Executor, 

Defendant. 

This suit was instituted by the plaintiff against the 
defendant for an accounting as Executor of the estate 
of James D. Westcott, and is now pending in the court. 



The following suits were instituted in the Circuit 
Courts of the State and each involves the validity of tax 
assessments. The Attorney General either cou ferret! with 
the Attorney for the defendant, or represented the de- 
fendant in each of these cases: 

In the Circuit Court, St. Lucie County. 

Dade Muck Land Co., 

Complainant, 
vs. 
P. C. Elrcd, Clerk Circuit 

Court, Defendant. 

In the Circuit Court, Lee County. 

Dade Muck Land Co., 

Complainant, 
vs. 
J. E. Garner, Clerk Circuit 

Court, Defendant. 
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In the Circuit Court, Broward County. 

Dade Muck Land Co., 

Complainant, 
vs. 
Frank Bryan, Clerk Circuit 

Court, Defendant. 

In the Circuit Court, Clay County 

Jennings Artesian Farm Land 

Co., Complainant, 
vs. 
L. T. Ivey, Clerk Circuit 

Court, and W. C. Foster, et ai., 

Defendants. 



INJUNCTION, MANDAMUS AND OTHER EXTRA- 
ORDINARY LEGAL PROCEDURE. 

In the Supreme Co-urt, State of Florida. 

Joseph Disron Crucible Co., a New Jersey 

Corporation, Appellant, 
v. 
Chas. E. Allen-, Tax Collector, Citrus 

County, Florida, Appellee, 

This was a case originating in the Circuit Court of 
Citrus County, whereiu the Appellant sought to enjoin 
the Appellee from collecting taxes which had been as- 
sessed against it on the assessment roll for the year 
1915. After various proceedings in the Circuit Court the 
bill was dismissed, and thereupon the case was appealed 
to the Supreme Court where it is now pending. 
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In the District Court of the United State$, 
Northern District of Florida. 

Empire Cotton Oil Co., 

Complainant, 
vs. 
W. A. McRae, Commissioner of 

Agriculture, Defendant. 

The Complainant wag engaged in the manufacture of 
cotton seed meal, cotton seed oil, and fertilizers, outside 
of the State of FloTida. The Commissioner of Agriculture 
directed that this Company complj with Section 5 of 
Chapter afJfifl, in the matter of filing with him the name 
of the principal agent or agenttt in thiB State. The Com- 
plainant did not do this, stating that it had no such 
agents. Whereupon the Commissioner of Agriculture 
sought to have this ( 'iuiijuiiiy's products excluded from 
the State. The Complainant filed its bill seeking to en- 
join the Commissioner of Agriculture from interfering 
with shipments of its products. The cause was heard 
before the Court in New Orleans and a restraining order 
was granted the Complainant. The Complainant later 
agreed to comply by naming an agent in this State, which 
closed the controversy. 



In the Supreme Court, State of Florida. 
Ernest Amos, as Comptroller, and 
R. J. Patterson, et al., as State 
Tax Commission, Appellant, 
vs. 
H', H, Moscley, Appellee. 

This suit was instituted in the Circuit Court of Leon 
County seeking to enjoin the Comptroller from paying 
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the salaries of the Tax Commission. A restraining order 
was issued by the Circuit Court. Thereupon the case 
was appealed to the Supreme Court and the judgment of 
the Circuit Court was reversed. This ease is reported in 
74 So. G10. 



In the Supreme Court, State of Florida. 

Ernest Amos, Comptroller, 

Appellant, 

vs. 
Postal Telegraph Cable Co., 

Appellee. 

This suit was instituted in the Circuit Court for Duvai 
County by the Appellee seeking to enjoin the Appellant 
from collecting a license tax alleged to be due and pay- 
able to the State. The Appellant filed a demurrer to the 
bill which was overruled, and from this order an appeal 
was taken to the Supreme Court. The order of the Cir- 
cuit Court overruling the demurrer was sustained. This 
case will be rejiorted in 76 Florida, Sup. Ct. Bep. 



In the Circuit Court, Dural Count;/, 
Distrtel Grand Lodge Xo. 27, 

Grand Liiitcd Order of Odd Fellmcs 
of the State of Florida, 
Complainant, 
vs. 
J. C. Lutiing, State Treasurer, 
Defenda n t. 

This suit was instituted by the Complainant to enjoin 
the State Treasurer from enforcing the provisions of 
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Chapter 6970, Laws of Florida, in so far as it was con- 
cerned, claiming that under Section 29 as amended by 
Chapter 7344 it was exempt from its provisions. A tem- 
porary injunction was granted. A motion to quash was 
made and overruled. The case is now pending. 



In the Circuit Court, Taylor ounty. 

Ilnrton-Hicartz Lumber Co., 

Complainant, 
vs. 
A. 0. Hendry, Tax Collect or, 

Defendant. 

The Complainant filed its bill praying for an injunc- 
tion to issue against the defendant restraining him from 
collecting certain taxes assessed against it. A temporary 
restraining order was granted. The case is now pending. 
Hon, Chas. E. Davis, of Mad icon, represents the Comity 
in this suit. 



In the Circuit Court, Liberty County. 

Mercer Turpentine Company, 

Complainant, 
vs. 
R. H.Weaver, Tax Collector, 

Defendant. 

This suit grew out of the complainant having paid its 
taxes to a former Tax Collector, but who did not give 
credit on the tax books therefor. After the defendant 
became Tax Collector he sought to collect the taxes as 
shown by the tax books to be due the Complainant. 
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whereupon the Complainant filed its bill for injunction to 
restrain the Tax Collector from proceeding with the col- 
lection of the taxes, alleging that they had been paid. 
A temporary restraining order was granted. The amount 
of the tax was included in the shortage reported bj the 
State Auditor and the case was settled. 



In the Circttit Court-, Dade County. 

Charles LeJune, Complainant, 
vs. 

D. W. Moran, Sheriff, R. E. Rose. 
State Chemist, II'. A. McRae, Com- 
missioner of Agriculture, and C, E. 
Johnson, Inspector, Defendants. 

This suit was instituted bj the Complainant seeking 
to enjoin the defendants from attaching certain grape- 
fruit under the provisions of the Immature Citrus Fruit 
Law. A temporary injunction was granted. A motion to 
quash this writ was made and denied. The case is be- 
ing prepared for an apj>eal to the Supreme Court. Hon. 
John C. Gramling, State Attorney, handled this ease in 
the Circuit Cuurt. 



In the Supreme Court, State of Florida. 

John W. Rust, Tax Collector, 
Appellant, 
v. 
George W. Hulvey, Appellee. 

This case was instituted in the Circuit Court of Duval 
County by the apj»ellee seeking to have the Tax Collector 
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enjoined from collecting taxeB which had been assessed 
against property alleged to be owned by him. A demur- 
rer was filed to the bill and was overruled. Thereupon an 
appeal was taken to the Supreme Court, where the case 
is uow pending. 



In the Supreme Court, State of Florida. 

Camp Phosphate Company, a 

Corporation, Appellant, 
v. 
Charles E. Allen, Toss Collector 

of Citrus County, Appellee. 

This was a case originating in the Circuit Court of 
Citrus County. The appellant filed its bill in the Circuit 
Court seeking to have the appellee enjoined from collect- 
ing taxes which had been assessed against property al- 
leged to be owned by it for the year 1915. After various 
proceedings in the Circuit Court the bill was dismissed, 
and the case was appealed to 'the Supreme Court, where it 
is now pending. 



In the Supreme Court, State &f Florida. 
State ex rel, Hellen M. Carter, 
Relator, 

v. 
W. N. Sheats, State Superintendent of 
Puhlic Instruction, Respondent. 

This was a case brought by the relator, Hellen M. Car- 
ter, in the Supreme Court seeking mandamus to compel 
the respondent to issue her a Teachers Life Certificate 
under the provisions of Section 371 of the General Sta-' 
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tutes of Florida, as amended by Chapter 6164, Acts of 
1911. An alternative writ of mandamus was issued, A 
motion was made to qnasli the writ and denied. A peti- 
tion for rehearing was made and denied. The case is re 
ported in 73 Fla. Sup. Ct. Kept, page 176. 



In the Supreme Court, State of Florida. 

State ex rel, Mellen M. Carter, 

Relator, 

v. 
W. A 7 . Sheats, State Superintendent of 

Public Instruction, Respondent. 

This was a case growing out of the case just above 
mentioned. The relator sought by mandamus to cause 
the respondent to issue to her the same form of Teachers 
Life Certificate as issued under the provisions of Sec- 
tion 370 of the General Statutes of 1906, Mandamus was 
issued. This case is reported in 73 Fla. Sup. Ct. Rept. 
page 544. 



In the Supreme Court, State of Florida. 

R. L. Eennerly, Appellant, 

vs. 
Ernest Amos, Comptroller, 
Appellee. 

This Appellant instituted suit in the Circuit Court of 
Leon County seeking by mandamus to comple the Ap- 
pelle to cause the cancellation of certain tax certificates. 
The Appellee filed a demurrer to the bill which was sus- 
tained. From the order sustaining the demurrer an ap- 
peal was taken to the Supreme Court where the cause is 
now pending. 
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In the Supreme Court, State of Florida. 

State ex rel, Daniel A. Finiayson, 

Complainant, 
vs. 
Ernest Amos, Comptroller, 

Defendant. 

This was a suit asking for writ of mandamus to cause 
the Comptroller to register the motor driven vehicle of 
the Complainant and to assign to it a distinctive number, 
he having made application and paid to the Comptroller 
five dollars — the fee which Complainant claimed was the 
one provided for in Chapter 7275, Laws of 1&17, for such 
motor vehicles as he desired to have registered. After 
various proceedings the Court granted the writ. 



In the Circuit Court, Alachua County. 

State ex rel. E. C. F. Sanchez, 

and Mabel A. B. Sanchez, 

Complainants, 
vs. 
S. H. Winges, Clerk Circuit Court, 

Defendant. 

The Complainant filed a bill praying for a writ of 
mandamus to issue to cause the Appelle to permit the 
redemption of certain tax certificates, alleging that such 
redemption was authorized by Chapter 7272 Laws of 
1917. The defendant filed a demurrer to the bill, and 
the case is now pending. 



46 
In the Supreme Court, State of Florida. 

fit ate Ex Rel, H. T. Walton, 

Petitioner, 

vs. 
American Hailuxiy Express Co., 

Defendant. 

This was a suit instituted by the petitioner iu the Su- 
preme Court praying for a writ of mandkmus to be is- 
sued to cause the defendant to receive for transportation 
intoxicating liquors in quantities other than those au- 
thorized by the provisions of Chapter 7733, approved De- 
cember 4, 1918. The Attorney General represented the 
State, amicus Curiae in this case. 



In the Supreme Court, State of Florida. 

Dixie Holding Company, 

Appellant. 
v. 
Frank Broicn, Clerk Circuit 

Court, Duval County t 

Appellee. 

The appellant filed a bill in the Circuit Court for Du- 
val County, praying for a writ of mandamus to issue to 
cause the appellee to permit the redemption of certain 
tax certificates, alleging that under the provisions of 
Chapter 7272 Laws of 1917. sncli redemption was author- 
ized. The appellee filed a demurrer to the bill which 
was sustained. The appellant took an appeal from the 
ordler sustaining the demurrer to the Supreme Court 
where the case is now pending. 
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In the Supreme Court) State of Florida. 

State ex rel. Jackson, v. Crawford, Secretary of State : 

On November 7, 1916, J. C. Black was elected tax col- 
lector of Liberty Count j T , and commissioned for four 
years, and duly entered upon the duties of tbe office. On 
the 20th of March, 1918, the Governor suspended him for 
alleged malfeasance in office. On the 25th of March, 
11)18, the Governor notified the Secretary of State that 
he had appointed Robert H. Weaver, as tax collector for 
Liberty County. On the 28th of March, 1918, the resig- 
nation of J. C. Black was delivered at the executive office 
in Tallahassee, and on the 8th of April the Governor is- 
sued a commission to Robert H. Weaver to bold the of- 
fice of tax collector of Liberty County "until the quali- 
fication of his successsr, who may be chosen at the en- 
suing general election." 

The relator, A. C. Jackson, duly qualified at the pri- 
mary election held on June 4, 1918, for the nomination 
as the candidate of the Democratic party for the office 
of tax collector of Liberty County, to be chosen at the 
general election to be held on the 5th day of November, 
1918. There was no other candidate for this office at the 
June primary, and the relator became under the statute 
the candidate of the Democratic party for the position. 
His name was duly certified to the Secretary of State as 
oue of the nominees of the Democratic Tarty. 

This proceeding is to require the Secretary of State 
to amend the notice and certificate of the offices and 
vacancies in the County of Liberty to be filled at the 
general election to be held on November 5, 1918, so that 
the office <*f tax collector may be and appear among those 
to be filled 1 at said election. 

The Supreme Court held that "As there was a vacancy 
in the office of tax collector for Liberty County, caused 
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by the resignation of Black and the commissioning of 
Weaver to fill the vacancy till the election and qualifica- 
tion of a successor at the ensuing general election, it was 
the duty of the Secretary of State to give official notice 
of the vacancy by publication and by sending notice of 
the vacancy to the sheriff of the county as required by 
the statute. That duty having been misapprehended, it 
may be indicated by mandamus. 

The motion to quash the return was granted, and the 
peremptory writ awarded on October 24, 1918. 





CERTIORARI. 

Vary Benton v. State: 

Gary Benton was convicted in the County Judge's 
Court of Walton County of the offense of illegally sell- 
ing intoxicating liquors in said county, which county 
hail voted against such sale. Original petition by Ben- 
ton for writ of certiorari was granted by the Supreme 
Court to review the judgment of the Circuit Court af- 
firming judgment of the County's Judge's Court by 
which petitioner was convicted. Motion on part of the 
State to quash said writ was granted! July 2, 1917, Re- 
ported in 71 Fla. 30, 76 So. 341. 



BOXD ESTREATURE. 

State v. H. E. Tolar, J. B. Barton and G. 8. Mobley: 

This proceeding was brought by the State for the use 
and benefit of Suwannee County against Burton to es- 
treat a bail bond, Judge Mallory F. Horn presiding — 
judgment for defendant. Upon writ of error judgment 
was reversed February 13, 1917. Reported in 73 Fla. 
357, 74 So. 408. 
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QUO WARRANTO. 

Authority was given by the Attorney General to the 
parties whose names appear below to institute proceed- 
ings in quo warranto. Statement of the purpose of the 
suit is given in each case. 

A. J. Henry, Lake City, Fla. 

September 24, 1917. 

Authority granted to use the name of the Attorney 
General to test the validity of Special Road and Bridge 
District Number 1, of Baker County.. 

John F. Burket, Sarasota, Fla. 
December 18, 1917. 

Authority granted to use the name of the Attorney 
General to test the legality of the incorporation of Sara- 
sota Heights, Manatee County. 

Tom B. Stetcart, DeLancl, Fla. 
October 8, 1918. 

Authority granted to use the name of the Attorney 
General to test the corporate existence of the Lake Ashby 
Drainage District, Volusia County. 

R. B. Rovce, Madison, Fla. 
October 17. 1918. 

Authority granted to* use the name of the Attorney 
General to test the right of the trustees, of a Specinl Tax 
School District in Madison County, to exercise nml jter- 
form the functions and duties of such Trustees; such 
Special Tax School District having been created by au 
election held in Madison County September X 1918. 

4 — Atty. Gen. 
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HABEAS CORPUS PROCEEDINGS DISPOSED OF 

BY THE SUPREME COURT DURING THE 

YEAS 1917 AND 1918. 

In the Supreme Court, State of Florida. 

George Ayers, Ex Parte: 

George Ayers was on July 8, 1918, tried and con- 
victed of violating Chapter 7284, Laws of 1917, where- 
upon Ayers made application to the Supreme Court and 

obtained a writ of habeas corpus to test the validity of 
his convction. Judgment was reversed August 15, 1918 
Reported in 79 So. 763. 



Lawrence Curry v. D. W, Mo ran, Sheriff ; 

Petition for writ of habeas corpus was denied by the 
Circuit Judge and Curry was remanded on a charge that 
said Curry being then and there an alien or nonresident 
of the State of Florida, did then and there engage in 
taking fish with a hook and line only from the salt 
waters of the State of Florida in a boat, which said boat 
was then and there engaged in the fishing industry in 
the State of Florida in the County of Dade, and which 
said boat was then and there operated in part by him, 
and that at the time of so engaging in said fishing indus- 
try he had not paid the additional license tax required of 
aliens fishing from boats, etc. Upon writ of error judg- 
ment was affirmed August 15, 1918. Reported in 79 So. 
637. 
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Lawrence Curry v. £>. W. Moran, Sheriff: 

Application for writ of habeas corpus was denied by 
the Circuit Judge and Curry was remanded on a charge 
that he, "being then an alien or nonresident of the State 
of Florida, did then and there engage in taking flsh 
from the salt waters of this State in Dade County, Flor- 
ida, for purposes other than his own individual use, 
with hook and line only, without securing the license re- 
quired," etc. Upon writ of error judgment was reversed 
August 15, 1918. Reported in 79 Ho. 639. 



Geo. E. Evans v. W, E. Bowling, Sheriff: 

Geo. E. Evans was detained on a fugative warrant is- 
sued January 23, 1917, by E. E. Willard, Justice of the 
Peace of Eleventh District, Duval County, upon affidavit 
of T. L. Johnson, charging Evans as being a fugative 
from justice from Cook County, Illinois, where he was 
charged with "wire- tapping," a crime against the laws 
of that State. Forthwith a writ of habeas corpus was 
procured and on January 24, 1917, hearing was had he 
fore the Circuit Judge of Duval County, and Evans was 
remanded to custody to await the extradition warrant 
of the Governor. Upon writ of error application for 
bail was dismissed upon motion of Attorney General. 
Reported in 73 Fla. 1239, 75 So. f!20. For some reason 
the Governor revoked his Extradition Warrant while 
this case was pending before the Supreme Court and 
Evans was released from custody. 



■Jos. M. Fine v. D. W. Moran, Sheriff: 

Joseph M. Fine was arrested and taken into the cus- 
tody of the Sheriff of Dade Countv under a warrant i*- 
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sued out of the County Judge's Court, based upon an 
affidavit by William F. Hunt, charging Fine in five 
counts, with a violation of Chapter 7283, Laws of Flor- 
ida of 1917. Fine filed his petition in the Circuit Court 
for a writ of habeas corpus, and asked for his discharge 
from custody upon the ground that the Act was uncon- 
stitutional. Upon hearing the Circuit Judge remanded 
petition to the custody of the Sheriff. To this judgment 
Fine took a writ of error. Judgment was affirmed De- 
cember 6, 1917. Eeported in 74 Fla. 417, So. 533. 



James Francis v. D. W. Mortm, Sheriff: 

James Francis was arrested on a warrant based upon 
information filed in the Criminal Court of Record of 
Dade County, charging him with a violation of Sections 
1, 2, 3, and 4 of Chapter 7284, Laws of Florida, 1917, 
known as the "Quart a Month Law." A writ of habeas 
corpus was granted and issued by the Judge of the Cir- 
cuit Court of Dade County upon petition of Francis 
which petition alleged that he was illegally held in that 
the law above mentioned was unconstitutional and void. 
Upon hearing said law was declared to be unconstitu- 
tional and the court entered an order releasing petitioner. 
Upon writ of error judgment was reversed, August 15, 
1918. Reported in 79 So. 753. 



Harry Goode v. F. M. XeUon, Sheriff: 

Harry Goode, having been convicted in the County 
Court for Bay County and sentenced and committed to 
imprisonment upon a charge that he did contract wiih 
one J. B. T. to work and perform labor for him by 
reason of such contract and with the intent to injure 
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and defraud him, obtained money from Hiai to the 
amount and value of 137.00 as a credit and advancement, 
and without just cause failed to perform said' labor as 
contracted, and, demand being made for the payment of 
said money, failed to pay said money, etc., in accordance 
with Sec. 1, c. 6528, Acts of 1913 (Comp. Laws 19 U, Sec. 
3320a). 

On habeas corpus before the Circuit Judge, the peti 
tioner was remanded to custody uuder the commitment, 
and from such order a writ of error was sued out to the 
Supreme Court of Florida. The law was held unconsti- 
tutional and judgment of Circuit Court was reversed 
January 18, 1917. Reported in 73 Fla. 2S, 74 So. 17. 



D. E. Griswold v. W. T. Jones, Sheriff: 

Griswold was arrested for obtaining money by false 
pretense, and thereupon filed petition with this Court 
for writ of habeas corpus, which writ was quashed and 
petitioner remanded on June 27, 1918. 



W. H. Hunnicutt P. State: 

W. H. Hunnicutt was arrested in Duval County for 
violating Chapter 6860, LawR of Florida, Acts of 1916. 
Forthwith a petition for a writ of habeas corpus was 
filed in the Circuit Court, which petition was denied. 
and petitioner took writ of Error to the Supreme Court. 
Dismissed September 15, 1918. 
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Houston Keen v. W. E. Hurry, Sheriff • 

Houston Keen was convicted in the County Judge's 
Court of LaFayette County of larceny, and thereafter pre- 
sented a petition for a writ of habeas corpus to the Cir- 
cuit Judge of said County, said Judge denying said peti- 
tion. Upon writ of error judgment was affirmed Janu- 
ary 28, 1918. Reported in 75 Fla. — , 77 So. 855. 



P. T, McCMIan v. W. H. lyle, Sheriff; 

P. T, McClellan was convicted before the County Judge 
in and for Suwannee County for the unlawful transpor- 
tation and possession of intoxicating liquors in said 
County in violation of Chapter 7284, Laws of Florida. 
Acts of 11*17. Petition for writ of habeas corpus was 
presented to the Circuit Court and upon hearing writ 
was granted. Petitioner moved to be discharged from 
custody on ground of unconstitutionality of the law, 
which motion was denied. Fpou writ of error judgment 
was reversed August 15, 1918. Reported in 7(5 Fla., 79 
So. 769. 



A. C. Marshall, ex parte: 

A. C. Marshall was arrested by the Chief of Police of 
.the City of Jacksonville under a warrant baaed on an 
affidavit charging him with operating an auto buss with 
a seating capacity of 12 ]>ersous on a public street of 
said city without having paid the license tax of $50.00 
required by Ordinance No. C-4 of said city. Petition was 
filed in the Supreme Court for writ of habeas corpus 
which petition was denied January 16, 1918. Reported 
in 75 Fla. — , 77 So. 869. 
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Mose Simmons, ex parte: 

A petition for habeas corpus was presented to the Su- 
preme Court alleging in effect that Simmons was con- 
victed of grand larceny at the October Term, 1906, of 
the Criminal Court of Record of Duval County, and sen- 
tenced to 15 rears imprisonment in the State Prison to 
begin ''after the expiration of sentence in case No, 159 
of this Term;" that previously at the same term of the 
court one Mose Simmons was in case No. 159 convicted 
of grand larceny and sentenced to one day's imprison- 
ment in the State Prison "after the expiration of the 
sentence in Case No. 158 of this Term ;" that in cnse No. 
158 of said term one Mose Simmons was convicted of 
petit larceny and sentenced to one day in the county 
jail ; that petitioner has served ten years of said sen- 
tence; that further detention is illegal, etc. A writ of 
habeas corpus was issued by reason of the provision of 
Section 3298, G. 8., and petitioner remanded to custody 
of Commissioner of Agriculture, with directions that pe- 
titioner be delivered to the Sheriff of Duval County, to 
be taken before the Criminal Court of Record for a pro- 
per sentence, if any should be imposed. Reported in 73 
Fla. 998, 75 So. 542, 



Nicholas Sterne v. W. H. Doicling, Sheriff: 

Nicholas Steyne was convicted in the Criminal Court 
of Record of Duval County of having carnal intercourse 
with an unmarried female under the age of eighteen years. 
Petitioner sued out writ of habeas corpus in the Court 
below seeking his release on the ground that the law un- 
der which he was tried, Sec. 6947, Acts of 1915, was un- 
constitutional and void. The court admitted such Act 
unconstitutional but rujed that the information and 
conviction were sustained by Sec. 3521, G. S., and re- 
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mnuded petitioner to the custody of the Slier iff, subject 
to the previous conviction. From the order remanding 
petitioner brings writ of error which was dismissed De- 
cember 11, 1917, on motion of Attorney General on the 
ground that prisoner had escaped. Reiwrted in 74 Fla. 
— , 77 So. 1007. 



R. W. Turner, et at., ex parte: 

On January 9, 1917, Judge M. F. Home of the Third 
Judicial Circuit, issued a rule against petitioners and 
other members of the Board of County Commissioners of 
Colombia County, Florida, for contempt. Upon a bear- 
ing on January 11, 1917, it was adjudged that said peti- 
tioners were in contempt of court, and that each of them 
might purge themselves of such by each paying a fine of 
$50.00 and one-fourth of the costs of said proceedings, 
etc., wbereujKtu petitioners obtained a writ of habeas 
corpus to test the validity of their conviction. Peti- 
tioners discharged February 14, 1917. Reported in 73 
Fla. 360, 74 So. 314. 



State of Florida Ex Ret ./. L. Paxon, r. 11*. Ih Moran, 
Sheriff, et ah : 

J. L. Paxton was arrested by the Sheriff of Dade 
County on a warrant issuing out of the County Judge's 
office of Taylor County, charging him with the crime of 
embezzlement, and upon hearing was discharged. He 
was again arrested on the same warrant, writ of habeas 
corpus was granted and upon the hearing Judge Bran- 
ning remanded the prisoner to the custody of the Sheriff 
of Taylor County. T'pon writ of error judgment was 
affirmed November 19, 1918. 
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Simon Wilson, ex parte: 

Simon Wilson was on May 28, 1!U7, tried and con- 
victed of engaging in the sale of intoxicating liquor* in 
precinct No. I of Marion County, which county had voted 
against such sales, whereupon Wilson made application 
to the Supreme Court and obtained a writ of habeas cor- 
pus to test the validity of his conviction. Writ was dis- 
missed July 14, 1917, and prisoner remanded. Reported 
in 74 Fla. £>1, 76 So. 341. 



CRIMINAL CASES 

IN WHICH OPINIONS WERE FILED BY THE 

SUPREME COURT DURING THE YEARS 

1917 AND 1918. 

This Office Representing the State in Each Case. 

JANUARY TERM, 1917. 

If. L. Anderson v. State: 

M. L. Anderson was convicted in the Circuit Court of 
Lafayette County of unlawfully withholding from his 
wife means of support, Judge Mallory P. Horne presid- 
ing. Writ of error was dismissed upon motion of Attor- 
ney General January 25, 1917. Reported in 73 Fla. 86, 
74 So. 6. 

J. G. Ciprian v. State: 

J. G. Ciprian was convicted in the Circuit Court of 
Jackson County of the statutory offense of obtaining 
property under false pretense, Judge Cephas L. Wilson 
presiding. Upon writ of error judgment was affirmed 
April 6, 1917. Reported in 73 Pla. 858, 74 So. 980. 
Sylvia Cross v. State: 

Sylvia Cross was convicted in the Circuit Court of 
Pinellas County of assault with intent to murder in the 
second degree, Judge 0. K. Reaves presiding. Upon writ 
of error judgment was affirmed March 1, 1917. Reported 
in 73 Fla. 531, 74 So. 593. 

D. B. Berndon v. State: 

D. B. Hern don was convicted in the Circuit Court of 
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M;ii I Nun County of manslaughter, Judge D. J. Jones pre- 
siding. Upon writ of error judgment was affirmed Feb- 
ruary 24, 1917. Reported in 73 Fia. 451, 74 So. 511. 

XatJtan Howard v. State: 

Nathan Howard was convicted in the Circuit Court of 
Columbia County of an aggravated assault, Judge M. F. 
Horne presiding. Upon writ of error judgment was af- 
firmed March 3, 1917. Reported in 73 Fla. 694, 74 So. 

882. 

George Huntley, Jr., v. State-. 

George Huntley, Jr., was convicted in the Circuit Court 
of Frauklin County of assault with intent to rape. Judge 
E. C. Love presiding. Upon writ of error judgment was 
reversed April 1, 1917. Reported in 73 Fla. 899, 75 So. 
611. 

W. B. Jar vis v. State; 

W. B. Jarvis was convicted in the Circuit Court of 
Jackson County of perjury, Judge Cephas L. Wilson pre- 
siding. Upon writ of error judgment was affirmed March 
13, 1917. Reported in 73 Fla. 635, 74 So. 794. 

W. B. Jarvis v. State: 

W. B. Jarvis was convicted in the Circuit Court of 
Jackson County of grand larceny, Judge Cephas L. Wil 
son presiding. Upon writ of error judgment was af 
firmed March 14, 1917. Reported in 73 Fla. 652, 74 So. 
Tin;, 

Chas. B. Kersey v. State: 

Charles B. Kersey was convicted in the Circuit Court 
of St. Lucie County of murder in the second degree, Judge 
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Jas. W. Perkins presiding. Upon writ of error judgment 
was affirmed April 5, 1917. Reported in 73 Fla. 832, 74 
So. 983. 

Jas. Mack v. State: 

Jas. Mack was convicted in the Circuit Cert of Duval 
County of rape, Judge Geo. Couper Gibbs presiding. 
Upon writ of error judgment was affirmed February 24, 
1917. Reported in 73 Fla. 476, 74 So. 522. 

Eddie New-bom v. State: 

Eddie Newborn was convicted in the Circuit Court of 
Leon County of an assault with a deadly weapon with 
intent to commit manslaughter, Judge E. C. Love presid- 
ing. Upon writ of error judgment was reversed May 14, 
1917. Reported in 73 Fla. 1064, 75 So. 581. 

James Royals v. State: 

James Royals was convicted in the Ciminal Court of 
Record of Duval County of an assault with intent to 
rape, Judge Jas, If, Peeler presiding. Upon writ of error 
judgment was reversed April 20, 1917. Reported in 73 
Fla. 897, 75 So. 199. 

E. J. Tedder v. State : 

E. J. Tedder was convicted in the Circuit Court of 
Taylor County of grand larceny, Judge M. F. Home pre- 
siding. Upon writ of error judgment was reversed April 
6, 1917. Reported in 73 Fla. 861, 75 So. 783. 

Bertha Thomas v. State : 

Bertha Thomas was convicted in the Circuit Court of 
Leon County of being an accessory before the fact to the 
commission of manslaughter, Judge E. C. Love presiding. 
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Upon writ of error judgment was affirmed January 26, 
1917. Reported iu 73 Fla. 115, 74 So. 1. 

Casaie Williams v. State: 

Cassie Williams was convicted in the Circuit Court of 
Pinellas County of manslaughter. Judge 0. K. Reaves 
presiding. Upon writ of error judgment was affirmed 
June 7, 1917. Reported in 73 Fla. 1198, 75 So. 785. 

Tom Woff v. State: 

Tom Woff was convicted in the Circuit Court of Her- 
naudo County of willfully and maliciously administering 
poison to cattle, Judge O. K. Reaves presiding, Upon 
writ of error judgment was reversed January 8, 1917. 
Reported in 72 Fla. 572, 73 So. 740. 

JUKE TERM 1917. 

Lucy Boyington v. State: 

Lucy Boyington was convicted in tlie Circuit Court of 
Bay County of manslaughter. Judge D. J. Jones presid- 
ing. Upon writ of error judgment was reversed and new 
trial granted December 2, 1917. Reported in 74 Fla. 
258, 76 So. 774. 

E. L. Childers v. State: 

E. L. Childers was convicted in the Circuit Court of 
Madison County of murder in tlie first degree, Judge 
Mallory F. Home presiding. Upon writ of error judg- 
ment was affirmed November 13, 1017. Reported in 74 
Fla. 288, 77 So. !)9. 



> 



63 
Silas Chisolm v. State: 

Silas Chisolm was convicted in the Circuit Court of 
Citrus County of murder in the first degree. Judge W. 
!S. Bullock presiding. I'pon writ of error judgment was 
reversed July 2, 1917. Reported iu 74 Fla. 50, 76 Bo. 329. 

Alexander Davis r. State ; 

Alexander Davis was convicted iu the Criminal Court 
of Record of Dual County of grand larceny. Judge Jas. 
M. Peeler presiding. Upon writ of error judgment was 
reversed October 17, 1017. Reported in 74 Fla. 10fl, 76 
So. 675. 

O. W. EM* v. State: 

G. W. Ellis was convicted in the Circuit Court of Jack- 
son County of disposing of mortgaged property, Judge 
Cephas L. Wilson presiding. Vpon writ of error judg- 
ment was affirmed October 26, 1917. Reported in 74 
Fla. 215, 76 Bo. 698. 

A\ P. Hatcher v. State; 

X. P. Hatcher was convicted in the Criminal Court of 
Record of Orange County of receiving stolen goods. 
Judge T. P. Warlow presiding. Upon writ of error judg- 
ment was affirmed October 19, 1917. Reported in 74 Fla. 
112, 76 So. 694. 

Jim Hicks v. State: 

Jtm Hicks was convicted in the Circuit Court of Pasco 
County of murder in the second degree, Judge O. K. 
Reaves presiding. Writ of error was dismissed upon 
motion of Attorney General October 30, 1917. Reported 
in 74 Fla. — r 77 So. 1006. 
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N. E. P. JacJcaon v. State- 
's. E. P. Jackson was convicted in the Criminal Court of 
Record of Duval County of a criminal offence, Judge J. 
M. Peeler presiding. Writ of error was dismissed Octo- 
ber 16, 1917. 

C. C. McKinnetj v. State: 

C. C. MeKinney was convicted in the Circuit Court of 
Dade County of murder in the first degree, Judge H. 
Pierre Branning presiding. Upon writ of error judg- 
ment was affirmed July 2, 1917. Reported in 74 Fla. 25, 
76 So. 333. 

D. K. Middleton v. State: 

D. K. Middleton was convicted in the Circuit Court of 
Bay County of embezzlement of county funds. Judge D. 
d. Jones presiding. Upon writ of error judgment was 
reversed October 30, 1917. Reported in 74 Fla. 234, 76 
So. 785. 

Albert Marasm v. State: 

Albert Morasso was convicted in the Court of Record 
of Escambia County of the second offense of carrying ou 
the business of a liquor dealer, without having first ob- 
tained the license required by law, Judge C. M. Jones 

presiding. Upon writ of error judgment was affirmed 
November 2, 1917. Reported in 74 Fla. 269, 76 So, 777. 

PcnsacoJa Lodge Xo. dtg, B. P. 0. E., v. State: 

The Pensacola Lodge No. 497, Benevolent & Protective 
Order of Elks, on its plea of nolo contendere to a charge 
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of a violation of a statute, was fined by the Court of 
Record of Escambia County, Judge C. M. Jones presid- 
ing. Writ of error was dismissed December 13, 1917. 
Reported in 74 Fla. 498, 77 So. 613. 

W, R. Rhodes v. State: 

W. R, Rhodes was convicted in the Criminal Court of 
Record of Hillsborough County of assault with intent 
to murder in the second degree, Judge L*e J- Gibson pre- 
siding. Upon writ of error judgent was affirmed Octo- 
ber 29, 1917. Reported in 74 Fla. 230, 76 So. 776. 

John C. Smith v. State: 

John C. Smith was convicted in the Circuit Court of 
Bay County of obtaining money under false pretenses, 
Judge D. J. Jones presiding. Upon writ of error judg- 
ment was affirmed December 20, 1917. Reported in 74 
Fla — , 77 So. 274. 

S. B. Smith v. State : 

S. B. Smith was convicted in the Circuit Court of Ala- 
chua County of the larceny of a cow, Judge J. T. Wills 
presiding. Upon a writ of error judgment was reversed 
July 13, 1917. Reported in 74 Fla. — , 76 So 774. 

H. Fred Smith v. State: 

H. Fred Smith was convicted in the Circuit Court of 
Hamilton County of embezzlement, Judge M. F. Home 
presiding. Upon writ of error judgment was reversed 
July 2, 1917. Reported in 74 Fla. — , 76 So. 334. 

Henry Thtomas v. State: 

Henry Thomas was convicted in the Criminal Court of 
Record of Orange County of the offense of selling intoxi- 

S — Atty. Gen 



eating liquors, Judge T. Pieton Warlow presiding. Upon 
writ of error judgment was reversed October 20, 1917. 
Reported in 74 Fla. 200, 76 So .780. 

JANUARY TERM 1918. 

Carlos Alvarez v. State; 

Carlos Alvarez was convicted in the Criminal Court of 
Record of Hillsborough County for receiving stolen pro- 
perty, Judge W. S. Graham presiding. Upon writ of 
error judgment wan reversed February 19, 1918. Re- 
ported in 75 Fla. — , 78 So. 272. 

E> J. Fudge r. State: 

E. J. Fudge was convicted in the Circuit Court of Es- 
cambia County of murder in the first degree. Judge A. G- 
Campbell presiding. Upon writ of error judgment was 
reversed March 9, 1918. Reported in 75 Fla. — , 78 So. 
510. 

John Gaff t\ State: 

John Goff was convicted in the Circuit Conrt of Cal- 
houn County of murder in the second degree. Judge C. 
L. Wilson presiding. Upon writ of error judgment was 
affirmed January 18, 1918. Reported in 75 Fla. — , 77 
So. 877. 

TF. J. Giice and Mat tie Hodge v. State: 

W. J. Grice and Mattie Hodge were convicted in the 
Circuit Court of St. Lucie County of living in an open 
state of adultery, Judge E. B. Donnell presiding. Upon 
writ of error judgment was reversed May 25, 1918. Re- 
ported in 75 Fla. — , 78 So. 984. 
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Dunk Harris v. State: 

Dunk Harris was convicted in the Circuit Court of 
Baker County of niurder in the second degree, Judge J. 
T. Willis presiding. Upon writ of error case remanded 
for proper judgment April 8, 1918. Reported in 75 Fla. 
— , 78 So. 526. 

D. P. Henderson v. State : 

D. P. Henderson was convicted in the Circuit Court 
of Jackson County of embezzlement. Judge C. L. Wil- 
son presiding. Upon writ of error judgment was affirmed 
March 20, 1918. Reported in 75 Fla. — , 78 So. 427. 

Claude C, Hicks v. State: 

Claude C. Hicks was convicted in the Circuit Court 
of Duval County of murder in the second degree, Judge 
Couper Uibhs presiding. Upon writ of error judgment 
was amnned February 26, 1918. Reported in 75 Fla. — , 
78 So. 270. 

Frank Jones v. State : 

Frank Jones was convicted in the Circuit Court of 
Hamilton County of murder in the second degree, Judge 
C. L, Wilson presiding. Upon writ of error judgment 
was affirmed April 9, 1918. Reported in 75 Fla. — , 78 
So. 529. 

Greely McOoy v. State-. 

Greely McCoy was convicted in the Circuit Court of 
Jackson County of larceny, Judge C. L. Wilson presid- 
ing. Upon writ of error judgment was affirmed April 
20, 1918. Reported in 75 Fla. — , 78 So. 168. 



E. B. Messer v. State: 

E. B. Messer was convicted in the Circuit Court of 
Jackson County of murder in the second degree, Judge 
0, L. Wilson presiding. Upon writ of error judgment 
was affirmed April 25, 1918. Reported in 75 Fla. — ■, 
78 So. 680. 

8. S. MiJUgan r. State: 

8. S. Millignn wag convicted in the Circuit Court of 
Columbia County of larceny, Judge M. F. Home presid- 
ing. Upon writ of error judgment was affirmed March 
29, 1918. Reported in 75 Fla. — , 78 So. 535. 

Dace Milter t\ State: 

Dave Miller was convicted in the Circuit Court of De- 
Soto County of murder. Judge John S. Edwards presid- 
ing. Upon writ of error judgment was reversed January 
23, 1918. Reported in 75 Fla. — , 77 So. 699. 

R. V. Murdoch r. State: 

This suit was appealed from the Criminal Court of 
Duval County, but appeal was abandoned Marcb 17, 
1918, and Murdock is now serving sentence. 

J. P. Parker r. State: 

J. P. Parker was convicted in the Circuit Court of Ala- 
chua County of the larceny of a cow, Judge Jas. T. Willis 
presiding. Upon writ of error judgment was affirmed 
May 22, 1918. Reported in 75 Fla. — , 78 So. 980. 

Pensaeola Lodge A'o. 497, B. P. O. E., v. State: 

Pensacola Lodge No. 497, B. P. O. E. was convicted in 
the Court of Record of Escambia Countv for the viola- 
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tion of Chapter 7287, Laws of Florida, Acts of 1917,rela- 
tive to the sale of intoxicating liquors, Judge C. M. Jones 
presiding. Upon writ of error judgment was affirmed 
Macrh 9, 1918, upon the principles announced in the 
case of Van Pelt, Sheriff v. Hilliard. Reported in 75 
Fla. — , 78 So. 699. 

Erman Presley v. State: 

Erman Presley was convicted in the Circuit Court of 
Escambia County of murder in the first degree, Judge A. 
G. Campbell presiding. Upon writ of error judgment 
was reversed March 8, 1918. Reported in 75 Fla. — , 78 
So, 532. 

Charlie Pruitt v. State: 

Charlie Pruitt was convicted in the Circuit Court of 
Pinellas County of obtaining money under false pre- 
tenses, Judge 0. K. Reaves presiding. Upon writ of er- 
ror judgment was reversed March 19, 1918. Reported in 
75 Fla. — , 78 So. 425. 

Walter Rivers v. State: 

Walter Rivers was convicted in the Criminal Court of 
Duval County of murder in the second degree. Judge 
Geo. Con per Gibbs presiding. Upon writ of error judg- 
ment was affirmed March 7, 1918. Reported in 75 Fla. 
78 So. 343. 

W. J. Sanford v. State: 

W. J. Sanford was convicted in the Circuit Court of 
Duval County of rape, Judge .Geo. Couper Gibba pre- 
siding. Upon writ of error judgment was reversed March 
7, 1918. Reported in 75 Fla. — , 78 So. 340. 
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Erin Settles v. State: 

Erin Settles was convicted in the Circuit Court of 
Okaloosa Couuty of perjury, Judge A. G. Campbell pre- 
siding. Upon writ of error judgment was affirmed Feb- 
ruary 21, 1918. Eejwrted in 75 Fla. — , 78 So. 287. 

J.J.Smith >: State; 

J. J. Smith was convicted in the Circuit Court of Jack- 
son County of a violation of the local option law. Judge 
C. L. Wilson presiding. Upon writ of error judgment 
was reversed March 2, 1918. Reported in 75 Fla. — , 78 
So. 530. 

Percy Treadgill v. State: 

Percy Treadgill was convicted iu the Criminal Court 
of Record of Dade County of forgery. Judge James T. 
Sanders presiding. Upon writ of error judgment was 
reversed February 7, 1918. Reported in 75 Fla. — , 77 
So. 880. 

Oliver Ward v. State; 

Oliver Ward was convicted in the Circuit Court of 
LaFayette County of manslaughter. Judge M. F. Home 
presiding. Ui»on writ of error judgment was affirmed 
May 30, 1918. Reported in 75 Fla. — . 79 So. 799. 

John Wells i\ State; 

John Wells was convicted in the Criminal Court of 
Record of Dade Coonty of receiving stolen goods. Judge 
James T. Sanders presiding. Upon writ of error judg- 
ment was affiremd February 5, 1918. Reported in 75 
Fla. — , 77 So. 879. 
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Mary Wilkins v. State : 

Mary Wilkins was convicted in the Circuit Court of 
Bay County of selling intoxicating liquors iu violation 
of law, Judge D. J. Jones presiding. Upon writ of error 
judgment was affirmed March 29, 1918. Reported in 13 
F)a. — , 78 So. 523. 

JUNE TERM 1918. 

fjeo. E. Antone, Jasper Antone, and Dave Ooldsby 
v. State: 

Geo. E. Antone and Jasper Antone were convicted in 
the Court of Record of Escambia County of larceny. 
Judge C, M. Jones presiding. Upon writ of error judg- 
ment was reversed as to Geo. E. Antone. and affirmed 
as to Jasper Antone August 10, 1918. 

B. Clay Bailey v. State; 

H. Clay Bailey was convicted in the Criminal Court of 
Record of Duval County of receiving stolen goods. Judge 
J. M, Peeler presiding. Upon writ of error judgment was 
affirmed July 9, 1918. 

Red Bailey v. State ; 

Ned Bailey wag convicted in the Criminal Court of 
Record of Duval County of assault with intent to com- 
mit manslaughter. Judge J as. M. Peeler presiding. Upon 
writ of error judgment was reversed August 10, 1918. 

OlUe Bailey v. State: 

Ollie Bailey was convicted in the Circuit Court of St. 
Lucie County of rape, Judge E. B. Donnell presiding 
Upon writ of error judgment was reversed August 9, 
1918. 
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Milton Baker, Charlotte Baker and SUaa Oats v. State: 

Plaintiffs were convicted in the Circuit Court of Wal- 
ton County of an assault with intent to commit murder 
in the second degree, Judge A. G. Campbell presiding. 
Upon writ of error judgment was affirmed October 2, 
1919. 

C. C. Baj-ter r. State: 

C. O. Baxter was convicted in the Court of Record of 
Escambia County for violating Chapter G86G, Laws of 
Florida, and brought writ of error to the Supreme Court, 
but before writ was perfected Baxter received a condi 
tional pardon on August 29, 1918. 

Will and Robert Blackwell v. State : 

Will and Robert Blackwell were convicted in the Cir- 
cuit Court of Okaloosa County of murder in the first 
degree. Judge A. G. Campbell presiding. Upon writ of 
error judgment was reversed July 27, 1918. 

John L. Branch V. State: 

John L. Branch was convicted in the Criminal Court 
of Record of Hillsborough County of embezzlement. 
Judge W. S. Graham presiding. Upon writ of error 
judgment was affirmed December 19, 1918. 

William L. Clifton v. State: 

William L. Clifton was convicted in the Circuit Court 
of Polk County of obtaining money under false pre 
tenses, Judge John S. Edwards presiding. Upon writ of 
error judgment was reversed August 12, 1918. 
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James E. Crane v. State: 

James E, Crane was convicted in the Criminal Court 
of Hillsborough County of embezzlement, Judge W. S. 
Robles presiding. Upon writ of error judgment was 
affirmed August 12, 1918. 

T. T. Dallas v. State ; 

T. T. Dallas was convicted in the Criminal Court of 
Record of Hillsborough County of a criminal offense, 
Judge W. S. Graham presiding. Upon writ of error 
judgment was reversed August 15, 1918. 

John C. Dans t\ State : 

John C. Davis was convicted in the Circuit Court of 
Taylor County of bigamy, Judge M. F. Home presiding. 
Upon writ of error judgment was affirmed November 15, 
1918. 

Ruben Davis and Rachel Smith v. State: 

Ruben Davis and Rachel Smith were convicted in the 
Circuit Court of Seminole County of murder in the first 
degree, Judge Jas. W. Perkins presiding. Upon writ of 
error judgment was reversed August 6, 1918. 

John Gadsden v. State; 

John Gadsden was convicted in the Circuit Court of 
Oseela County of assault with intent to rape. Judge 
James W. Perkins presiding. Writ of error was dis 
missed December 13, 1918. 

Simon C. Green t>. State : 

Simon C. Green was convicted in the Criminal Court 
of Record of Dade County of obtaining money by false 
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pretenses. Judge James T. Sanders presiding. Upon writ 
of error judgment was reversed August 15, 1018. 

W. J. MeXeal v. State-. 

\V. J. McXeal was convicted in the Circuit Court of 
Holmes County of deserting his wife and child. Judge D. 
J. Jones presiding. Upon writ of error judgment was af- 
firmed August 8 T 1918. 

Ambrosia Martinez v. State: 

Ambrosin Martinez was convicted in the Cirminal 
Court of Record of Hillsborough County of burning cer 
tain property. Judge W. S. Graham presiding. Upon 
writ of error judgment was affirmed August 2, 1918. 

Malcolm. Miller and Geoff ery Barron v. State; 

Malcolm Miller and Geoffery Barron were convicted 
in the Circuit Court of Okaloosa County of breaking and 
entering Judge A. G. Campbell presiding. Upon a writ 
of error judgment was affirmed December 5, 1918. 

Rye Moody and Hampton HeiT'mg v. State: 

Bye Moody and Hampton Herring were convicted in 
the Circuit Court of Lafayette County of larceny, .Judge 
M. F. Home presiding. Upon writ of error judgment 
was reversed June 18, 1918. 

Madison Moore v. State: 

Madison Moore was convicted in the Circuit Court of 
Bade County of a criminal offense; Judge H. Pierre 
Branning presiding. Upon motion of Attorney General 
case was dismissed December 17, 1918. 
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William Ponder v. State ; 

William Ponder was convicted in the Circuit Court of 
Leon County for i>ermitting persons to play games for 
money, Judge E. C. Love presiding. Upon writ of error 
judgment was affirmed December 12, 1918. 

Daniel Renfroe v. State: 

Daniel Renfroe was convicted in the Circuit Court of 
Santa Rosa County of killing sheep, Judge A. G. Camp- 
bell presiding. Upon writ of error judgment was re 
versed October 26, 1918. 

W. C. Rutherford v. State: 

W. C. Rutherford was convicted in the Court of Rec- 
ord of Escambia County for soliciting membership for 
the Western Funeral Benefit Association, a fraternal 
benefit association which was not authorized to do busi- 
ness in this State, etc., Judge C. M. Jones presiding. 
Upon writ of error judgment was affirmed August 10, 
1918. 

Kirby L. Sandlm v. State; 

Kirby L. Sandlin was convicted in the Circuit Court of 
Hamilton County of aggravated assault, Judge C. L. 
Wilson presiding. Upon writ of error judgment was af- 
firmed August 15, 1918. 

Will Simmons v. State: 

Will Simmons was convicted in the Circuit Court of 
Dade County of a criminal offense. Judge H. Pierre 
Branning presiding. Upon motion of Attorney General 
case was dismissed December 17, 1918. 
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R. L. Stinson v. State : 

R. L. Stinson was convicted in the Circuit Court of 
Colombia County for murder in the second degree, Judge 
M. P. Home presiding. Upon writ of error judgment 
was affirmed September 8, 1918. 

George Street «. State 

George Street was convicted in the Criminal Court of 
Record of Orange County of being ft common liquor 
dealer, Judge T. P. Warlow presiding. Upon writ of 
error judgment was affirmed August 9, 1U1S. 

John Sicilley v. State: 

John Swilley was convicted in the Circuit Court of 
Hamilton County of grand larceny. Judge M. F. Home 
presiding. Upon writ of error judgment was affirmed 
December 13, 1918. 

Tobe Wallace t. State: 

Tobe Wallace 1 was convicted in the Circuit Court of 
Manatee County of larceny of a calf. Judge C. L. Wilson 
1 1 residing. U[>oii writ of error judgment was affirmed 
August 5, 1918. 

Jessie J. Wetherford v. State: 

Jessie J. Wetherford was convicted in the Criminal 
Court of Record of Hillsborough County of failing to sup- 
jiort minor child. Judge W. 8. Graham presiding. Upon 
writ of error Judgment was reversed August 15, 1018. 
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William Weathcrford v. State: 

William Weatherford was convicted iu tbe (.'riniinsil 
Court of Record of Monroe County of a statutory felony. 
Judge W. Hunt Harris presiding. Upon writ of error 
judgment was affirmed August 9, 1918. 

Harvey 8. Witherapoon v. State; 

Harvey 8. Witherspoon was convicted in the Criminal 
Court of Hade County of murder in the second degree. 
Upon writ of error judgment was affirmed November 13, 
1918. 

Osborn Wolfe v. State: 

Osborn Wolfe was convicted in the Criminal Court of 
Record of Bade County of obtaining money under false 
pretenses. Judge James T. Sanders presiding. Upon writ 
of error judgment was reversed August 2, 1918. 
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Anderson, M. L. 
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Cross. Sylvia . . . . 
Horniloii, D. P.. . . 
Howard, Nathan 
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Jarvis, W. Jl 

Jarvis, W. H 
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Royals, James . . . 

Tedder, E. J 
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Accessory l>efore the fact 
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Affirmed 
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Reversed t» 
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Affirmed 

Affirmed 

Reversed 
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Name of Offender. 
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County. 



Court, {Disposition 



lluyingtou, Lucy 
Childers, E. L... 
Chisolm, Silas . . 
Davis, Alexander. 

Ellis, G. W 

Hatcher, N. P... 
Hicks, Jim ..... 
Jackson, N. E. P. 
McKinney, C, CL 
Middleton, D. K.. 
Morasso, Albert . 



Pensacola Lodge No, 407, B, 

P. O. E 

Rhodes, W. R 

Smith, John 



Smith. S. B.... 
Smith. Fred H. 
Thomas, nenry 



Manslaughter 

Murder 1st degree 

Murder 1st degree 

Grand larceny 

Disposing of mortgaged property 

Receiving stolen goods 

Murder 2nd degree 

Murder 1st degree 

Embezzlement 

Second offense carrying on busi- 
ness liquor dealer 

Violating Davis Law 1917 

Assault with intent to murder. . 
Obtaining money under false 

pretenses 

Larceny of a cow 

Embezzlement 
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Ray 

Madison 

Cirrus 

Duval 

Jackson 
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Circuit 
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Criminal 
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Reversed 

Affirmed 

Reversed 

Reversed 

Affirmed 

Affirmed 

Dismissed 
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Affirmed 

Reversed 

Affirmed 
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Affirmed 

Affirmed 
Iteversed 
Reversed 
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Alvarez, (ynrlos 

Fudge, E. J 

Goff, John 

G-rice, W. J., and Mattie 

Hodge 

Harris, Dunk 

Henderson, I). P. 

Hicks, Claude C 

Jones, Frank 

McCoy, Gi-eely 

Messer, E. B 

Milligan, S. S....... 

Miller, Dave 

Murdock, It. C 
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Murde ltd degree 

Murder 2nd degree 
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Murder 2nd degree. 

Embezzlement 

Murder 2nd degree. 
Murder 2nd degree. 

Larceny 

Murder 2nd degree. 

Larceny 

Murder 



Parker, J. P 

Pensacola Lodge No. 497, B, 
P. O. E 



Lareenv 



Violating Chapter 7287 Lawn of 
Florida 1017 



Hillsborough 
Escambia 

< '■allniuii 

St. Lucie 

Baker 

Jackson 

Duval 

Hamilton 

Jackson 

Jackson 

Columbia 

DeSoto 

Duval 

Alachua 



Escambia 



Criminal 

Circuit 

Circuit 

Circuit 
Circuit 
Circuit 
Circuit 
Circuit 
Circuit 
Circuit 
Circuit 
Circuit 
Criminal 

Circuit 



Ct. of Rec. 



Reversed 
Reversed 
Affirmed 

Reversed 

Remanded 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

(Reversed 

Appeal 

abandoned 

Affirmed 



Affirmed 
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Presley, Erman . 
p I'ruit, Charlie . . 

5 Rivers, Walter . . 
Knnford, W. J... 
Kettler, Erin ... 

Kmith, J. J 

Threnilgill, Percy 
Ward, Oliver . . . 
Wells, John . . . . 
Wilkins, Mary . . 



Murder 1st degree 

Obtaining money under false pre- 
tenses 

Murder 2nd degree. 

Hape 

Perjury _ 

Violating Ix)cal Option Law .... 

Forgery . ., 

Manslaughter 

Receiving stolen goods 

Selling intoxicating liquors in 
violation of law 



Escambia 


Circuit 


Reversed 


Pinellas 


Ciiriiij 


Reversed 


Duval 


Criminal 


Afffrmed 


Duval 


Circuit 


Reversed 


Okaloosa 


Circuit 


Affirmed 


Jackson 


Circuit 


Reversed 


iDade 


Criminal 


Reversed 


TjaPayette 


Circuit 


Affirmed 


Dade 


Criminal 


Affirmed 


Bay 


Wreuit 


Affirmed 
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N;ime of OfTendi-r, 



Antone, Geo. E,, Antone, 
Jasper, and Gildsby, Dave 

Bailev, n. Claj 

Bailey, Ned 



Bailey, OIlie . . 
Barker, Milton 



Baxter, 0. 

Blackwell, Will and Robert, 

Branch, John L 

Clifton, William 1, 



Crane, James E 

Dallas. T. T 

Davis, John G 

Davis, Rnhen, and 

Rachel 

Gadsden, -Toll n 



Smith, 



Character of Offense. 



Larceny 

Receiving stolen goods 

Assault with intent to commit 
manslaughter 

Rape 

Assault with intent to commit 
murder 2nd degree 

Violating Chap, (i860 

Murder 1st degree 

Embezzlement 

Obtaining money under false pre- 
tenses 

Embezzlement 

Criminal offense 

Bigamy 



Murder 1st degree 

Assault with intent to rape. 



County, 



Escambia 
I ) aval 

) >uvti I 
St. Lucie 

Walton 
Escambia 
Okaloosa, 
Hillsborough 

Polk 

Hillsborough 
Hillsborough 
Taylor 



Seminole 
Oscelna 



Court. | Disposition 



Ct. of Hoc. 
Criminal 

Criminal 
Circuit 

Circuit 
Ct of Bee. 
Circuit 

Criminal 

Circuit 
Criminal 

Criminal 
Circuit 

Circuit 

Circuit 



Affirmed 
Affirmed 

Beversed 
Reversed 

A tunned to 
Pardoned 

Reversed 
Affirmed 

Reversed 
Affirmed 
Reversed 
Affirmed 

Reversed 
Dismissed 



Green, Simon C 

McNeal, W. J 

Martinez, Ambrosia 

Miller, Malcolm 

Moody, Bye, and II erring, 

Hampton 

Moore, Madison 

Pondfer, William 

Renfroe, Daniel 

Rutherford, W. O 

Kandlin, Kirby L 

Simmons, Will 

Stinson, K. L 

Street, George 

Swilley, John 

Wallace, Tobc 

Wet herford, Jessie J 

Wen titer ford, William 

Witl.erspoon, Harvey S.,... 
Wolfe, Osborn 



Obtaining money by false pre- 

tenses 

Desertion 

Burning property 

Breaking and entering 

Larceny 

Criminal offense 

Permitting person*, to play game 

for money 

Killing sheep 

Soliciting membership for nn ns-i 

sociation 

Aggravated assault 

Criminal offense 

Murder 2nd degree 

Common liquor dealer 

Grand larceny 

Larceny 

Failure to support minor child. 

Keeping gambling table 

Murder 2nd degree 

Ohtaining money under false 

pretenses 



Dade 


Criminal 


Reversed! 


Holmes 


Circuit 


Affirmed 


Hillsbo rough 


Criminal 


Affirmed 


Okaloosa 


Circuit 


Affirmed 


LaFayette 


Circuit 


Reversed 


Dade 


Circuit 


Dismissed 


Leon 


Circuit 


Affirmed 


Santa Rosa 


Circuit 


Reverse d 


Escambia i 


3t of Bee. 


Affirmed qq 


Hamilton 


Circuit 


Affirmed M 


Dade 


Circuit 


Dismissed 


Columbia 


( 'iivuit 


Affirmed" 


Orange 


Criminal 


Affirmed 


Hamilton 


Circuit 


Affirmed 


Manatee 


Circuit 


Affirmed 


Hillsborough 


Criminal 


Reversed 


Monroe 


Criminal 


Affirmed 


Dade 


Criminal 


Affirmed 


Dade 


Criminal 


Reversed 



OFFICIAL OPINIONS 

FOR THE YEARS 1917 AND 1918. 



Opinions to the Governor 



OFFICE— VACATING BY REMOVING FROM DIS- 
TRICT. 

Tallahassee, Fla., January 17, 1917. 

Honorable Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: — 

Yours of the 15th instant has been received. 

I note your inquiry as follows: 

"Please find attached hereto letter from Mr. E. C. 
Welch of Cottondale in reference to Mr. L. J. Cumbaa 
who was recently elected Justice of Peace in District No. 
15 of Jackson County. As you will see from this letter 
Mr. Cumbaa does not actually reside in this district. 

'•This office also has communication from the Clerk's 
office of Jackson County giving the facts about the same 
as mentioned in the letter from Mr. Welch, Please ad- 
vise whether or not Mr. Cumbaa is eligible to the office 
to which he was elected in District Xo. 15." 

It appears from the letter from Mr. Welch that the 
question involved is whether or not one who is not an in- 
habitant or resident of a justice of the peace district in 
a county in this State is eligible to the office of justice 
of the peace for such district. 



By the fourth paragraph of Section 298 of the General 
Statutes of Florida it is provided that every office in 
this State shall be deemed vacant in cases where the in- 
cumbent ceases to be an inhabitant of the State, dis- 
trict, county, town or city for which he shall have been 
•elected or appointed. 

In this case it appears that Mr. Cu in baa's home is out- 
side of the dstrict in which he was elected and that he 
is in fact an inhabitant of another district. 

In this situation he is, in my opinion, under the law, 
not eligible to the office, and the fact that his store and 
place of business are in the district does not change this 
result. 

The correctness of this conclusion will be conceded, I 
think, when it is recalled that it is partically universalty 
held that in the cities in this State where one's place of 
business may be in one justice of the peace district or 
election precinct and his home and residence in another 
he is an inhabitant or resident of the district or precinct 
in which his home is located. 

Yours, very truly, 

T. F. WEST, 

Attorney General. 



COUNTY FUNDS FOR MUNICIPAL PURPOSES. 

Tallahassee, Fla., February 24, 1917. 

Honorable SSdMgf ■/. Cutis, Governor, 
Tallahassee. Florida. 

Dear Sir: 

Yours of this date has been received. 

I note yon r inquiry as follows: 

"It is reported that the County Commissioners of Mon- 
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roe County have an organized Fire Company in the City 
of Key West that is maintained and paid for by the 
County of Monroe; the County Commissioners appro- 
priating the moneys necessary for the maintenance of this 
Company. 

"Kindly advise whether in your opinion the County 
Commisioners of that County have the authority under 
(lie law to appropriate money for this purpose. 

"The report is that this Fire Company, while it is main- 
tained by the County is actually used entirely for the pro- 
tection of the property in the City of Key West." 

There is, in my opinion, no authority for the appropria- 
tion and expenditure from the public funds of the County 
of Monroe of the amount necessary for the maintenance 
of the fire department or company of the City of Key 
West. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 



RECORD BOOKS— LOOSELEAF DISAPPROVED. 

Tallahassee, Fla.. March 10, 191 T. 

Honorable Sidney ,/. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

Yours of the 5 instant has been received. 

I note your inquiry and the letter of Sidney J. Jones, 
Esquire, of Jacksonville, relative to the legal authority 
of Clerks of the Circuit Court of the various counties of 
this State to use loose leaf record books for the recording 
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of deeds and mortgages which are required to be recorded 
in their respective offices. 

There is no statute in this State regulating this mat- 
ter and, therefore, it rests largely in the discretion of 
the recording officer. 

I concur in the views expressed in your inquiry, that 
it would be much safer, as a practical matter, to have 
all permanent records of the counties made in perma- 
nently bound record books. 

Respectfully submitted, 

T. P. WEST, 

Attorney General. 



THEATRES— AUTHORITY TO BE OPEN ON SUN- 
DAY. 

Tallahassee, Pla., March 20, 1917. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida, 

Dear Sir: — 

Yours of the 10 instant has been received. 
I note copy of telegram from the pastors of the Meth- 
odist aud Baptist Churches relative to the opening of 
theatres in the town of Daytona on Sunday and your re- 
quest that I advise your as to the law on this subject. 

Municipalities in this State are authorized aud empow- 
ered to deal generally with this subject, and the town 
council or other governing body of the municipality from 
which this request comes may prohibit, by ordinance duly 
passed, the opening of theatres on Sundays. 
Respectfully submitted, 

T. F. WEST, 

Attorney General. 
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NATIONAL GUARD— AUTHORITY TO APPOTNT 
OFFICERS OF. 

Tallahassee, Fla., March 21, 1917. 

Honorable Sidney J, Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: — 

Yours of the IS instant has been received. 
I note your inquiry as follows: 

"Enclosed please find two appointments made by Ad- 
jutant General Christian. I only sent] you these to know 
whether or not Adjutant General Christian suggests and 
naems all the appointments and then has me to endorse 
them or whether I have any right in helping to name 
the same. I care very little about these two appoint- 
ments but it may involve something wbieh would be 
pretty serious in case General Christian and myself did 
not agree, and I do not care to surrender any right that 
I have by doing things which once done would set a pre- 
cedent. Let me know what you think about this matter 
and state the law in regard to what my rights are in the 
case." 

The statute on this subject is a paragraph of sub 
division D of Section 5 of Chapter 5930, Acts of 1909, 
Laws of Florida (Section 672, Florida Compiled Laws), 
which reads as follows: 

'"The Adjutant General shall be apointed by the Gov- 
ernor, and the remaining officers of the Staff Corps and 
Departments shall be appointed by the Governor upon 
the recommendation of the Adjutant General in his capa- 
city as Chief of Staff." 

This statute answers your inquiry and, while there may 
be some question of the validity and binding force of this 
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provision of the law, I assume that there la no particular 
desire to raise that queston in this instance. 
Respectfully submitted, 

T. F. WEST. 

Attorney General. 



ROAMER— AUTHORITY OF GOVERNOR TO GIVE 
BOAT TO FEDERAL GOVERNMENT. 

Tallahassee, Fla., March 29, 1917. 

HoM/rable "Sidney •/. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: — 

Yours of the 24 instant has been received. 

I note your inquiry as follows: 

"Enclosed please find letter from one of the Naval 
Committee at Key West, Florida. Kindly let me know 
your opinion as to whether I would have the right to 
give the Roanier to the United States. I do not wish to 
take this responsibility and I hope you will decide 
against it. It seems to me that we should have the 
opinion of the Legislature about it." 

Replying thereto I will say that in my opinion, there 
is no legal authority for giving this boat, which is the 
property of the State, to the Federal Government, and 
before such action can be legally taken, it will be neces- 
sary for the Legislature to pass an act directing or au- 
thorizing that it he done. 

Eespectfnlly submitted, 

T. F. WEST. 

Attornev General. 
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FISH— AUTHORITY TO CATCH FROM CERTAIN 

LAKES, 

Tallahassee, Fla., March 31, 1917. 

Honorable flMWq p «/. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: — 

I acknowledge receipt of your verbal request of this 
date for an expression from this office upon the question 
of whether or not you have the power or authority to 
grant the request of a number of citizens of Brevard 
County relative to the taking of fish from certain lakes in 
said county. 

This petition is in the following language: 

"To his Excellency Sidney J, Catts, Governor of the 
State of Florida : 

"fl'e, the undersigned citizens of Brevard County, 
State of Florida, would respectfully represent unto your 
Excellency, that there is established in Brevard County, 
State of Florida, a Drainage District known and describ- 
ed as The Upper St. Johns Drainage District, which said 
District includes Lake Poinsett, Lake Winder and Lake 
Washington, that the drainage of the above lakes is to 
start on the first day of July, 1917, that in consequence 
of the drainage of said lakes there will be a great number 
of Fish which will l>e totally lost unless the citizens of 
our county are allowed to take with seines, and this is 
to petition Your Excellency to direct the Sheriff of Bre- 
vard County, State of Florida; not to enforce the fish laws 
now in force with reference to these lakes, but to permit 
the citizens of the County to take them with seines. 

"The above petition is made because of the fact that in 
view of the drainage of the above lakes the fish therein 
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will be a total loss to the people of our State, and if per- 
mitted to take them with seines they will be of great ad- 
vantage and benefit to oar people." 

As a general proposition, under our form of govern- 
ment no one except tbe legislature has the power to mod- 
ify or change a statute of this State or waive the opera- 
tion of its provisions. 

If the lakes referred to, which are named in the peti- 
tion, can be classed as "wet weather" lakes, the provis- 
ions of Chapter 5773, Acts of 1907, would apply, and food 
fish may be taken in the manner therein provided from 
April 1 to September 1 of each year. If, however, the 
lakes mention cannot be classed as "wet weather" lakes 
as defined in this statute, the provisions of Chapter 5973 
of the Acts of 1909, would apply, and such fish could not 
be taken except as therein provided. 

If, under the facts as they exist, the provisions of 
Chapter 5973 apply to the lakes involved, you, as Gov- 
ernor, have no power to waive the provisions of this sta- 
tute and authorize the taking of fish in the manner de- 
scribed in the petition, and the only way for interested 
parties to secure such authority would be to have the 
Legislature to grant it, and, inasmuch as the Legislature 
will be in session before the time for taking the fish in 
the manner described in the petition, the subject can be 
taken care of by the Legislature and authority granted, if 
it is deemed advisable, for handling the matter in accor- 
dance with the wish of the petitioners. 
Respectfully submitted, 

T. F. WEST, 

Attorney General. 
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PHYSICIANS— LIABILITY FOR PROFESSIONAL 

LICENSE TAX. 

Tallahassee, Fla., April 14, 1917. 

U&noraWe Sidney J Ca4ts, Governor, 
Tallahassee, Florida. 

Dear Sir : — 

Your letter of ttie 13 instant, requesting my opinion 
on whether a physician in the government service is ex- 
empt from the payment of the license tax imposed by 
law on members of that profession, is before me. 
Section 442 of the General Statutes provides: 
"The following enumerated individual license taxes 
Khali be paid to the State by the persons engaging in 
the several occupations or professions named 



"Physicians $ 10." 

Chapter 6481, Acts of 1905, exempted regular practic- 
ing physicians and surgeons from the payment of any li- 
cense tax for practicing their professions. This latter 
act was repealed by Chapter 5597, Acts of 1907. See 
State ex rel Wilson v. City of Pensacola, 61 So. 193. So 
the State tax on physicians and surgeons stands today as 
it was prior to the passage of Chapter 5481, which ex- 
empted them. 

In my opinion the decision of this qnestion will turn 
on whether Dr. Proctor is engaged in "the practice of 
medicine." 

'Practicing medicine within the meaning of a statnte 
prohibiting practicing medicine without a license imports 
a practice of medicine for a compensation." 

State v. Hale, 15 Mo. 606, 607. 

If Dr. Proctor is engaged in the practice of medicine as 
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the expression is generally understood, be is liable for the 
license tax, and the fact that he may be engaged in the 
government service does not exempt him. On the other 
hand, if he is not so engaged but is exclusively engaged in 
the government service as a physician, he is not liable 
for the tax. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 



LOCAL STATUTES— PUBLICATION OF NOTICE OF 
INTENTION TO APPLY FOR PASSAGE. 

Tallahassee, Fla., April 14, 1917. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: — 

Yours of the 12 instant has been received. 

I note the copy of the commun Station from Honorable 
L. S. Light, Representative of Marion County in the 
House of Representatives of this State, relative to the 
question of the passage of local laws by the Legislature 
without notice of the intention to apply therefor having 
first been given as required by the Constitution of this 
State, and your inquiry relative to this matter. 

The constitutional provision on this subject is Section 
21 of Article III, reading as follows: 

"In all cases enumerated in the preceding section all 
laws shall be general and of uniform operation through 
out the State, but in all cases not enumerated or excepted 
in that section, the Legislature may pass special or local 
laws: Provider, That no local or special bill shall be 
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passed, unless notice of the intention to apply therefor 
shall have been published in the locality where the mat- 
ter or thing to be affected may be situated, which notice 
shall state the substance of the contemplated law, and 
shall be published at least sixty days prior \o the intro- 
duction into the Legislature of such bill, and in the man- 
ner to be provided by law. The evidence that such notice 
has been published shall be established in the legislature 
before such bill shall be passed." 

In the case of Stockton v. Powel, 29 Fla. 1, the court 
held that the question of whether or not the notice re- 
quired by this constitutional provision has been given is 
purely a legislative function and that, when such acts 
were passed by the Legislature, the courts would assume 
that the required notice had been given. In discussing 
this question the court, at pp. 54, 55. said \ 

''The obligation resting upon the legislative depart- 
ment of the government to conform to the requirements 
of this provision of the Constitution, and to the statute 
law enforcing the same, cannot be questioned. Xo local 
or special bill within the purview of the proviso of this 
section of the organic law should be passed except and 
until notice of the intention to apply for the passage of 
the same has been given in the manner contemplated by 
he Constitution and authorized legislation thereunder. 
nor is it ever to be presumed that any branch of the 
legislative department will give its sanction to any such 
local or special legislation until legal and satisfactory 
evidence that such notice has been published shall be 'es- 
tablished in the Legislature/ This feature of the funda- 
mental law is as binding upon the conscience of those en- 
trusted with the legislative function of the government as 
is any other part of the Constitution, but this truth is 
by no means conclusive that power has been given the 
judiciary to sit in judgment upon the performance of 
the duty thus imposed upon a co-ordinate branch of the 
government. No such power has been given to the judi- 
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clary. To decide whether or not the notice has been 
given, is a legislative function, not only in its nature, but 
as a result of the provision that 'evidence that such notice 
has been published shall be established in the Legisla- 
ture before such bill shall be passed/ which provision, as 
excluding any interference in the matter by the judiciary, 
supplements the inhibition pronounced by the Second 
Article of the Constitution that no person properly be- 
longing to one of the departments of the government shall 
exercise any power appertaining to either of the others, 
except in cases expressly provded for by that instrument." 
Inasmuch as the determination of whether or not the 
required notice has been given is purely a legislative 
function, it would hardly, in my opinion, be held to be 
the duty of the Governor of the State to make inquiry in 
reference to the matter, since the Legislature is an inde- 
pendent, co-ordinate branch of the State government, and 
the Governor of the State has no power to control its 
action or to require that it pursue any particular course 
in regard to this or any other matter which is presented 
for its consideration. 

Respectfully submitted, 

T. F. WEST. 

Attorney General. 



TITLE TO LANDS BORDERING ON LAKE OKEE- 
CHOBEE FROM WHICH WATER HAS RECEDED. 

Tallahassee, Fla,, April 17, 1917. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

Tours of the 16 instant has been received and noted. 
I note also the letter attached thereto from Charles A. 
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Bright of Fort Green, Florida, inquiring about the rights 
of settlers on lands bordering upon Lake Okeehcobee 
•which were overflowed with water before the drainage 
operations now in progress there were begun. 

This land, I think, belongs to the State. No policy has 
been adopted relative to its disposition, but I am confi- 
dent that there will be no desire to sell it in large quan- 
tities rather than in small tracts, if it can be sold the 
latter way to best advantage. This, however, is not a 
legal question about which the Attorney General is 
authorized to officially advise, but is a practical matter 
which should first have legislative consideration and then 
will no doubt be handlel by such board as the Legisla- 
ture sees fit to vest with that authority. 

It should be understood by settlers on this land that 
it is the property of the State and that no rights are 
acquired by locating upon and improving it. 
Very respectfully, 

T. F. WEST, 

Attorney General. 



RELIGIOUS DOCTRINES— PROPAGATION OF IN 
PUBLIC SCHOOLS. 

Tallahassee, Fla., April 17, 1917. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

Yours of the 11 instant has been received. 

I note the inquiry of the County Superintendent of 
Public Instruction and the copy of the resolution passed 
by the Board of Public Instruction of Pasco County, 
which reads as follows: 

7— Atty. Gen. 
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"Whereas there has come to the attention of the in- 
dividual members of the Board of Public Instruction of 
Pasco County, certain rumors concerning the propaga- 
tion of religious doctrines in the public schools of Pasco 
County, and 

"Whereas, This is in violation of the laws of the State 
(if the said rumors be true). 

"Therefore Be it Resolved, By the Board of Public In- 
struction of Pasco County, that the said Board relieve 
said condition by refusing to employ teachers who have 
church relationship other than church membership." 

As I understand the situation, the term "religious 
doctrines" used in the resolution is regarded by the 
board as equivalent to sectarian doctrines, and the in- 
quiry presented is, has the board of public instruction 
the power and legal authority to adopt and enforce a 
resolution of this kind. 

By Section 6 of the Declaration ' of Rights in the Con- 
stitution of this State it is provided that: 

"No preference shall be given by law to any church, 
sect or mode of worship, and no money shall ever be 
taken from the public treasury directly or indirectly in 
aid of any church, sect or religious denomination, or in 
aid of any sectarian institution." 

By Section 13 of Article XII of the Constitution it is 
provided that: 

"No law shall be enacted authorizing a diversion or 
the lending of any county or district school funds, or the 
appropriation of any part of the permanent or available 
school fund to any other than school purposes; nor shall 
the same, or any part thereof he appropriated to or used 
for the support of any sectarian school." 

In the sixth paragraph of Section 347 of the General 
Statutes it is made the duty of boards of public instruc- 
tion to employ teachers for every school in the county and 
to contract with and pay the teachers for their services. 
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And in the twelfth paragraph of this section it is made 
the duty of the board to perform all acts reasonable and 
necessary for the promotion of the educational interests 
of the county. 

Under this law, if it appears to the Board of Public 
Instruction of Pasco County, as recited in the resolution, 
that any of the teachers in the public schools of the 
county are engaged in the propagation of sectarian doc- 
trines in such schools, the board would, in my judgment, 
be fully warranted in taking such action as is appro- 
priate to prevent such teaching and in declining to con- 
tract with any teacher who persists in the same. 
Respectfully submitted, 

T. F. WEST, 

Attorney General. 



OFFICERS— LOOAL OFFICERS SHOULD ADMINIS- 
TER LAWS. 

Tallahassee, Fla., April 25, 1917. 

to 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: — 

Yours of the 23 instant has been received and noted. 

I wrote this man on the 9 instant and am attaching 
hereto copy of my letter to him. 

His inquiry relates to the right of citizens to fish in 
Lake Apopka in Orange County. You know, of course, 
that the matter of the administration of laws of this 
kind is looked after by the local officers, and for that 
reason I suggested to him that he confer with the County 
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Solicitor of the county who can give him complete in- 
formation on the subject. 

Very respectfully, 

T. F. WEST, 

Attorney Oenernl. 



PEDDLERS— EFFEOT OF EXEMPTION FROM LI- 
CENSE TAX IN OTHER STATES. 

Tallahassee, Fla., April 28, 1917. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: — 

Yours of the 27 instant has been received. 

I note your inquiry and the letter from Mr. A. H. Har- 
vey, of Zephyrhills, Florida, to which is attached a certi 
ficate referred to as a Soldiers' and Sailors' Certificate 
granted to him under the laws of the State of New York 
and authorizing him to hawk, peddle, vend and sell by 
auction his own goods, wares or merchandise, or solicit 
trade within the State of New York, This certificate ap- 
pear 3 to be authorized under certain statutes of the 
State of New York and grants the privilege mentioned 
to the holder because of service rendered by him in the 
United States army. 

He wishes to know if this certificate is good in this 
State, that is to say, if he, as the holder of this certificate 
is entitled to an exemption from the payment of a license 
tax in this State for hawking, peddling, vending and 
selling by auction his own goods, wares or merchandise, 
etc. 

This certificate is granted to the holder under the laws 
of the State of New York. , The laws of the State of New 
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York cannot confer npon the holder of such certificate 
this privilege while he resides in the State of Florida. 
While here he is subject to the laws of this State, and 
there is no statute giving this exemption in this State 
or authorizing it to be given to holders of certificates of 
this kind from other State while they are residents of 
this State. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 



OFFICER— STATE AND FEDERAL OFFICE BY 
SAME PERSON. 

Tallahassee, Fla., May 1, 1317. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: — 

The letter of Mr. I. E. Diefendorf, of DeLeon Springs, 
Florida, addressed to Honorable James E. Alexander, bag 
been referred by you to this office for attention. 

Under the Constitution county commissioners are of- 
ficers; and it is provided by the Constitution that no per- 
son holding or exercising the functions of any office un- 
der any foreign government, under the government of the 
United States or any other state, shall hold any office 
of honor or profit under the government of this State. 

If the employment of Mr. McBride under the Federal 
government is such as would constitute him an officer 
under the government of the United States, he cannot 
hold such office and continue to fill the position of 
county commissioner, but without definite information 
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as to the character of this employment, I would not be 
able to say that the effect of his acceptance of it is to 
vacate the office of county commissioner. If additional 
information can be secured showing whether or not he ifl 
a commissioned officer of the Federal government, with 
the character of the duties performed and service ren- 
dered, I shall take pleasure in giving further considera- 
tion to the matter and advising you in regard to it. 
Yours very truly, 

T. F. WEST. 

Attorney General. 



P E D D L E R S— AUTHORITY OF GOVERNOR TO 
GRANT PERMIT TO CRIPPLES TO PEDDLE 
WITHOUT LICENSE. 

Tallahassee, Fla., May 11, 1017. 

Honorable Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

Yours of the 9th instant, with letter from Honorable 
A. D. Carmiehael, of Chipley, and certificate of Doctors 
W. H. Green and W. E. Coleman, of Chipley, relative to 
the condition of Mr. James T. Morris and his desire for 
a permit to peddle without being required to pay the 
license tax imposed upon those who engage in this occu- 
pation, has been received. 

The statute on this subject is Section 57 of Chapter 
6421, Acts of 1913, Laws of Florida, reading as follows: 

"That all confirmed cripples or invalids, physically in- 
capable of manual labor, or all Confederate Veterans of 
the Civil War, and widows who are dependent upon their 
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own exertions, shall be allowed to peddle without paying 
a license, using their own capital only, not in excess of 
five hundred ($500.00) dollars, and in counties in which 
they live; Provided, such exemption shall be allowed only 
upon the certificate of the county or other reputable 
physician of the disability herein named; Provided, This 
exception shall not apply to the sale of spirituous, vinous 
or malt liquors, lightening rods and cigarettes." 

If Mr. Morris comes within the terms of this statute 
be of course should be allowed to peddle without being 
required to pay the license tax imposed, hut there is no 
authority in the Governor of the State to grant to him 
a permit for this purpose. The local officers, whose duty 
it is to issue licenses, might give him a certificate show- 
ing that he is not required to pay this license tax before 
engaging in this occupation, if it is made to appear to 
them that he is within the class which is exempt under 
this statute. 

I am returning herewith the letter and certificate re- 
ferred to herein. 

Respectfully, 

T. F. WEST. 

Attorney General. 



FISHING— AUTHORITY OF GOVERNOR TO GRANT 
PERMISSION TO FISH IN CERTAIN LAKES. 

Tallahassee, Fla., May t, 1917. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

The communication of Mr. J. E. Milton, of Frostproof, 
Florida, together with the petition of citizens of that 
community relative to the fishing by the people in certain 
lakes referred to in the petition, has been received. 
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Under the law of this State the Governor has no author- 
ity to waive or change in any way the provisions of a 
statute after it has been duly passed by the Legislature 
and approved by the Governor, and, therefore, you would 
have no authority to gTant this petition and the people 
who Ssh in the lakes would be required to fish in the 
manner prescribed by the law applicable to this subject. 

The Legislature, however, is now in session and the 
matter could be taken care of if the parties who are 
interested would submit it to the representatives in the 
Legislature from the county in which the Inkes are 
located, provided, of course, it is deemed advisable and 
in the public interest to do so. 

Very respectfully, 

T. F. WEST, 

Attorney General. 



BRIDGES— AUTHORITY OF COUNTY TO PAY DAM- 
AGES SUSTAINED BY DEFECTIVE BRIDGE. 

Tallahassee, Fla., May 11, 1917. 

Honorable Sidney J. Catte, Governor, 
Capitol. 

Dear Sir: 

Yours of the 8th instant, with letter from Dr. E. Porter 
Webb, of Laurel Hill, has been received and noted. 

The inquiry from Dr. Webb relates to the loss sustained 
by Mr. Owen of Okaloosa County, who lost his wife and 
child, together with considerable property, as a result 
of the alleged defective condition of one of the county 
bridges, and it appears that the court has held that the 
county is not liable or that it cannot be sued by Mr. 
Owen and recovery had for the damage sustained by 
him. 
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This holding, I assume, is based upon the decision of 
the Supreme Court of this State in the case of James 
W, Keggin v. County of Hillsborough, 71 Fla. 356. 

It is suggested by Dr. Webb that an act might be 
passed by the Legislature authorizing the county to pay 
Mr. Owen for the damage sustained. This might be done 
if some understanding could be arrived at as to the 
amount which he should receive which would be satisfact- 
ory to all parties concerned and which the representatives 
in the Legislature from that county would be willing to 
ask the Legislature to authorize in a special act which 
they would present to the Legislature. 

There are decisions which hold the members of boards 
of county commissioners personally liable for damage 
sustained in cases of this kind, which it might be well to 
call to the attention of the parties interested. This was 
held in the case of Strong v. Day (Okla.) 160 Pac. 722, 
where the court, in the headnote to the opinion, Baid : 

''The individuals composing a board of county com- 
missioners are personally liable to any person suffering 
damage thereby, and who is himself not guilty of con- 
tributory negligence, for their negligent failure to repair 
a county bridge under their care and supervision; there 
being sufficient public funds available for making such 
repairs." 

In order to take care of the situation it will be neces- 
sary that the matter be taken up by the local representa- 
tives in the Legislature and a special act passed cover- 
ing the subject, and if this should not be done it will be 
necessary for the parties who are interested to consider 
the question of whether or not the facts warrant them in 
proceeding against the members of the board of county 
commissioners of the county for compensation for the 
damage sustained. 

Respectfully, 

T. F. WEST, 

Attorney General. 
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TAXATION— EXEMPTION FBOM TAXATION OP 
DISABLED PERSONS. 

Tallahassee, Fla., June 15, 1917. 

Honorable Sidney J. Catts, Governor, 
Tallahassee, Florida, 

Dear Sir: 

Tour letter with copy of communication from Mr. J. C. 
Roquemore of Lakeland, Florida, describing his condition 
and inquiring if he is exempt from the payment of taxes 
in this State, has been received. 

The exemption allowed in this State is under the pro- 
visions of Section 9 of Article IX of the Constitution, 
which reads as follows: 

"There shall be exempt from taxation property to the 
value of five hundred dollars to every widow that has a 
family dependent on her for support, and to every ]>erson 
who is a bona fide resident of the State and has lost a 
limb or been disabled in war or by misfortune." 

It would seem that Mr. Roquemore probably comes 
within the class denned by this constitutional provision. 
Very respectfully, 

T. F. WEST, 

attorney General 
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STATUTES— CONSTRUCTION OF LAWS BY QTFIEK 
DEPABTMENT USUALLY APPKOVED. 

Tallahassee, Fla., June 15, 1917. 

Honorable Sidney J. Catts, Governor. 
Capitol. 

Dear Sir: 

Yours of the 6th instant with letter from Honorable D. 
P. Carlton of Tampa, Florida, and other correspondence 
relative to the subject-matter of his inquiry, has been 
received and noted. 

It appears from his inquiry and the correspondence 
accompanying it that this matter has been submitted to 
the Comptroller, through whose office matters of this kiinl 
are given attention, and that the Comptroller in replying 
when the question was submitted to him referred to the 
statute which is applicable and controlling in such cases. 

The views expressed in the reply of the Comptroller 
seem to be in accord with the provisions of the statute. 

I am returning herewith the file of correspondence 
on this subject. 

Very respectfully, 

T. F. WEST, 

Attorney General. 
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DEEDS— APPOINTMENT OF COMMISSIONER OF 
DEEDS IN OTHER STATES. 

Tallahassee, Fla., June 16, 1917. 

Honorable Sidney J. Catta, Governor, 
Tallahassee, Florida. 

Dear Sir: 

Yours of the 22d ultimo relative to tbe appointment of 
Commissioners of Deeds by the Governor of this State in 
other States of the United States, has been received and 
noted. 

The authority for the appointment of such commission- 
ers, together with their duties and powers while serving 
in this position, is contained in Sections 309 to 311 of the 
General Statutes of 1906. 

Very respectfully, 

T. F. WEST, 

Attorney General. 



OFFICES— ELIGIBILITY OF LEGISLATOR AS MEM- 
BER OF COMMISSION TO LOCATE HOSPITAL 
FOR INSANE. 

Tallahassee, Fla., June 28. 1917. 

Bonorale Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

Yours of the 19th instant inquiring if Honorable W. G. 
Seals of Hampton, is eligible to apointment as a member 
of the commission created by Hoase Concurrent Reso- 
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lution No. 26, providing for a committee of three to in- 
vestigate and report to the next session of the Legisla- 
ture regarding the location an erection of a modern 
hospital in this State has been received and noted. 

Replying to this inquiry I would say that in my opin- 
ion the fact that Mr. SealB holds an office under the laws 
of thia (State won id not make him ineligible for this 
position, since it is not an office. 

Yours very truly, 

T. P. WEST, 

Attorney General. 



GAME WARDEN— AUTHOR I TY OF GOVERNOR TO 
APPOINT WITHOUT RECOMMENDATION OF 
COUNTY COMMISSIONERS. 

Tallahassee, Fla., September 13, 1917. 

Honorabel Sidney J. Catts, Governor, 
The Capitol. 

My dear Sir : 

Your communication of the 12th instant has been re- 
ceived, as follows: 

"Will you kindly advise whether or not I have the au- 
thority to appoint Game WardenB unless recommended 
by County Commissioner and if so, under what 
conditions." 

Replying to the above will advise that the law govern- 
ing the subject is contained in Section 26, of Chapter 
0969, Laws of Florida, Acts of 1915, as amended by Sec- 
tion 4, of Chapter 7311, Laws of Florida, Acts of 1917, 
which is as follows: 

"Section 26. For the purpose of carrying out the pro- 
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visions of this act, immediately after its passage and 
aproval, there shall be appointed in and for each county 
in the State, by the Governor, upon the recommendation 
of the Board of County Commissioners, a fit and com- 
petent person, resident of the county, as County Game 
Warden. The term of office of game warden shall be two 
years, except that the game warden first appointed under 
this act shall hold office until Tuesday after the first Mon- 
day in January, 1916, or until his successor is appointed 
and qualified. * * *" 

From the above it appears that you would not he 
clothed with full authority to appoint the County Game 
Warden without the recommendation of the Board of 
County Commissioner as therein provided. However, it 
appears that the provision requiring the recommenda- 
tion of Buch proposed game warden to be appointed is 
mandatory and not optional. 

Respectfully submitted, 

VAN C. SWEARINGEN, 

Attorney General. 



CORPORATION S— AUTHORITY OF STATE TO 
LIQUIDATE BANK STOCK GUARANTEED BY 
THE TERRITORY OF FLORIDA. 

Tallahassee, Fla., October 23, 1917. 
Eon. J. 8. Blitch, 
Secretary to Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your letter of October 20th enclosing 
a letter from John B. Manning, 2 Wall Street, New York 
City, to Governor Catts, as follows : 
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"I am the owner of $3,000. Bank of Pensacola 6% 
Stock, guaranteed by the Territory of Florida, dated 
April, 1835, and dne January, 1860, with July, 1845 and 
subsequent coupons attached, which I have placed in the 
hands of the National Park Bank, of New York City, for 
collection. 

''I sincerely hope that you will find it convenient to 
provide for same. 

"I would kindly ask you to send me the last financial 
statement of your State, together with Map of the Terri- 
tory of Florida. 

The Governor desires my opinion upon the subject mat- 
ter of the quoted letter. Upon inquiry of the Comptroller 
of this State, the following information has been given 
me with reference to this matter : 

"It appears that the Territorial Council of Florida 
passed an Act to incorporate the Bank of Pensacola 
which was approved January 19th, 1831, and also adopted 
amendments to the original Act which were approved 
January 23d, 1832, February 4th, 1835, and February 
10th, 1838, respectively, under which the Territory au- 
thorized the issue of money by said Bank upon which 
stock in said Bank was to be received by the Territory. 
And the amendment approved on February 14th, 1835, 
authorized the issue of capital stock to the amount of 
$2,500,000.00, provided for the establishment of agencies, 
authorized the purchase of a railroad, and the issue of 
bonds not exceeding $500,000.00, and required the Gov- 
ernor to make an endorsement on each of the bonds, 
when the stock had been so purchased or subscribed, for 
such stock as provided by the Act in the following cer- 
tificate : 
'•TERRITORY OF FLORIDA : 

In pursuance of the laws of this Territory, the within 
bond is hereby assigned and made payable to the bearer 
thereof, and the payment thereof, and of the interest 
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thereon as within stipulated, is hereby guaranteed by the 
Territory of Florida, and the faith of the Territory is 
pledged for the redemption thereof. 

Gii-en under my hand and the Great Seal 
of said Territory at the Executive Office, 

this. . . .day of , 183. . and 

of the Independence of the United States 
..... .year. 

Governor of Florida." 
By the Governor, 

Secretary, 
"Said amended Act also provided for the expenditure 
of money so obtained in the construction of the Alabama, 
Florida and Georgia Railroad. 

"It was several years after the passage of this Act 
before any of these certificates were issued and in the 
meantime the question as to the right of the Territorial 
Conncil to pledge the property of the people of the Terri- 
tory for the payment of indebtedness incurred by a pri- 
vate corporation in the conduct of its business was 
raised and the people declined to approve the action of 
the Council. Prior to 1842 a number of these certificates 
were fraudulently obtained from the Hank of Pensacola 
without consideration of any kind and the other certifi- 
cates or guarantees of the Territory were returned to the 
Governor because they were found to be unavailable and 
useless on account of the fact that the Territorial Coun- 
cil did not have power to authorize the guarantee or 
pledge of the property of the people for the benefit of a 
private concern. 

"The certificates of indebtedness, or bonds as they 
were sometimes called, to which you refer, must be some 
of those fnnidulcnlly obtained frtmi the Hunk of Tensa- 
tola, but whether .they are or not, they are of no value 
whatever. Congress never authorized the Territorial 
Council to pass such legislation and when the people of 
the Teritory were appealed to they declined to sanction 
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any such action. The Territorial Council subsequently 
repealed the Act authorizing the guarantee of such 
indebtedness." 

"When the Territory was admitted into the Union in 
1845 the Legislature passed *An Act in relation to certain 
Associations claiming to exercise banking privileges in 
this State' the preable of which recited that 'Whereas by 
the 14th Section of the 13th Article of the Constitution 
of the State of Florida the following provision is made: 

'The General Assembly shall at its first session have 
power to regulate, restrain and control all associations 
claiming to exercise corporate privileges in the State, so 
as to guard, protect and secure the interests of the peo- 
ple of the State, not violating vested rights, or imparing 
the obligation of contracts.' 

'And whereas, certain associations in this State, viz: 
The Union Bank of Florida, Bank of Pensacola, and the 
Southern Life Insurance and Trust Company 'claiming' 
to exercise Banking privileges, are charged to have vio- 
lated their banking privileges, and thereby to have for- 
feited their charters, and whereas it is charged by others 
that the associations referred to are usurpations, and 
their Charters null and void. Now that these allegations 
and charges may be properly adjudicated, and those 
vexed questions be forever settled.* 

"Under this Act and a resolution adopted at the Second 
Session of the Legislature in the same year, the Attor- 
ney General was directed to proceed to have such com- 
panies dissolved by the Courts. Tou will see by the pre- 
amble as quoted that the Baqk of Pensacola was one of 
the companies specially mentioned." 

From the foregoing letter I would suggest that you 
write Mr, Manning advising him that there is no legal 
obligation on the part of the State of Florida to liquidate 

8— Atty. Gen. 
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the alleged bank stock of the Bank of Pensaeola, as men- 
tioned in his letter. 

1 am herewith returning to you Mr. Manning's letter. 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



IK (ADS AM) HIGHWAYS— EASEMENT OVEB PRI- 
VATE PROPERTY FOR PRIVATE ROADWAY. 

Tallahassee, Fla„ November 12, 1917. 

Bon. J. & BUtch, 
Secretary to Governor, 
Capit<A. 

Dear Sir: 

I am in receipt of your letter of the 10th instant en- 
closing letter from P. C. Hams, Jr., of Eokeelia, Florida, 
to the Governor with reference to certain matters per- 
taining to an easement over private property for road 
purposes, and in reply thereto I beg leave to advise that 
Sections 1. 2 and 3 of Chapter 7326, Laws of Florida, 
Acts of 1917, provide as follows : 

"Section 1. When any land which is being used as a 
home or for agricultural or stock-raising purposes shall 
lie shut off or hemmed in by lands, fencing or other im- 
provements of other persons, so that no practicable route 
of egress and ingress shall be available therefrom to the 
nearest practicable public or private road, it shall be law- 
ful for the owner or tenant thereof to use for persons, 
vehicles and stock an easement over and opon the lands 
which lie between the said shut-off or taemmed-in lands 
and such public or private road ; and the use thereof, as 
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aforesaid, shall not constitute a trespass, nor shall the 
party thus using the same be liable in damages for the 
use thereof: Provided, that such easement shall be used 
only for the purposes aforesaid ; and provided, further, 
that such use thereof shall be in orderly and proper 
manner. 

"Section 2. When the lands over which the easement 
referred to in section one of this act shall be in use, or 
afterwards put to the use of inclosing farm or grove 
products, or live stock, it shall be the duty of the person 
using the easement over the same, when requested by 
the owner or occupant, to erect and maintain a gate at 
each place where said easement intersects a fence, which 
gate shall be kept closed wheu not opened for passage; 
and the gate so erected and maintained shall be in sub- 
stantial conformity with the character of the fence at 
such intersection. 

"Section 3. That for the purposes of this Act the word 
'practicable' as used in section one shall be held and con- 
strued to mean 'without the use of bridge, ferry or turn- 
pike/ " 

It would seem from the above provisions of this law 
that Mr. Hains, if he is in the condition set out in the 
State law, would have the right to an easement for the 
purpose of egress and ingress to hie home. 
Yours very truly, 

VAN C. 6WEARINGEN, 

Attorney General. 
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MILITIA— FROM WHAT FUNDS EXPENSES PAY- 
ABLE WHEN CALLED OUT FOR PRESERVING 
THE PEACE. 

Tallahassee, Fla., November 13, 1917. 

Son. Sidney J. Catta, 
Governor of Florida. 
Capitol. 

Dear Sir: 

Replying to your oral request for my opinion as to 
what fund the vouchers for expenses incurred by the 
State Militia, that were called to Madison County re- 
cently to preserve the i>eace. should be approved for 
payment, I beg to advise that our Supreme Court in au 
advisory opinion to the Governor, dated October a, 1917, 
used the following language; 

"We are of the opinion that all members of any organ- 
ized company of so-called County Guards, or at least 
those members of such companies between the ages of 
eighteen and forty-five years, constitute a part of the 
militia of the State ,and are subject to your orders in 
any part of the State for the purpose of preserving the 
public peace, and to execute the laws of the State, and to 
suppress insurrection, no matter by what other name 
such organized body or bodies of men may be designated." 

Therefore, it would appear that the name of an organi- 
zation of militia has no effect upon the authority of the 
Governor to call out the militia of the State for the 
purpose of preserving the public peace, and to execute 
the laws of the State, and to suppress insurrection. 

Chapter 6820, laws of 1915, the title of which is as 
follows: "An Act Making Appropriation for Salaries 
and Expenses of the State Government for Six Months of 
the Tear 1915, and for the Year 1916, and for Six Months 
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of the year 1917," provides in Section 1 "expenses of 
the National Guard of Florida, and Florida Naval 
Militia, when called out to preserve the peace execute the 
law, etc., for two years $6,000.00." 

The evident intention of the Legislature in making this 
appropriation was to provide funds for the expenses of 
the Militia when called out to preserve the peace, execute 
the law, etc. I take it that the preserving of the peace, 
and the execution of the law was what the Legislature 
primarily intended to provide for, and in using the names 
"National Guard of Florida" and "Florida Naval Militia" 
did so hecause those were the names of organizations of 
a part of the State Militia. 

When conditions arise, such as in the instant case, 
where such organizations as mentioned in the above pro- 
vision of law have been incorporated in the United States 
Army in the time of war, and it becomes necessary to 
call out a part of tie Militia of the State, other than such 
named organizations as mentioned in the above quoted 
Act, for the purpose of preserving the public peace, or 
to execute the laws of the State, or to suppress insurrec- 
tion, it is my opinion that the appropriation mentioned 
in Section 1 of Chapter 6820, Laws of Florida, providing 
for the payment of "expenses of the National Guard of 
Florida and Florida Naval Militia when called out to pre- 
serve the peace, execute the law," etc., is such a fund as 
becomes available for the payment of the expenses of 
any part of the State Militia when called out for any 
of the purposes mentioned in said provision. This seems 
to me to be a necessary conclusion in order that the pri- 
mary purpose for which the appropriation was made, 
viz.: The preserving of the peace and execution of the 
laws, may not be defeated. 

Yours very truly, 

VAN C. SWEABINGEN, 

Attorney General. 
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MILITIA— AUTHORITY TO PAY EXPENSES OF, 
OUT OF GOVERNOR'S CONTINGENT FUND. 

Tallahassee, Fla., December 18, 1917. 
» 
Honorable Sidney J. Catta, 
Governor of Florida, 
Tallahassee, Florida. 

Dear Sir: 

Replying to your inquiry of tlie 17th instant in which 
yi iu desire to knuw whether or not yon will be authorized 
to approve vouchers for the expenses incurred by the 
State Militia, ordered to Madison some weeks ago in 
order to preserve the peace during the trial of certain 
parties, out of the appropriation made for contingent 
expenses of State. I beg to advise that it is my opinion 
that the appropriation made for contingent expenses of 
the State may be used in so far as the same is neces- 
sary for the payment of such expenses as above men- 
tioned, and that you would, as Governor, be authorized 
to approve vouchers covering such expenses to be paid 
out of said fund. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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PRISONERS— STATUTE FIXES AMOUNT 
ALLOWED FOR FEEDING. 

Tallahassee, Fla., November 16, 1917. 

Hon. Sidney J. Catts, 
Governor of Florida, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the 14th 
instant enclosing letter from J. P. Brown, Sheriff «>f 
Brevard County, to you with reference to the matter of 
the amount provided by statute for the feeding of prison- 
ers, and in reply to your t'onimunication I beg to advise 
that I know of no authority that would authorize the 
changing of the amount allowed by law for the feeding 
of prisoners. 

Yours very truly, 

VAN C. SWEARING EN, 

Attornev General. 
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INTOXICATING LIQUORS— PERCENTAGE OF 
ALCOHOL— BEVERAGE PURPOSES. 

Tallahassee, Fla., November 14, 1917. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of yours of the 9th inst. enclosing 
letter from P. G. Ramsey. Sheriff of Alachua County, to 
you. Also letter from Hon. R. E. Rose, State Chemist, 
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o Mr. Ramsey, and note that you desire my opinion 
upon the subject matter of these communications. 

Replying to your inquiry I beg to advise that the fourth 
paragraph of Section 1 of Chapter 7283 provides as 
follows : 

"Fourth. Any place adjacent to or near the premises 
of any club, corporation or association, or other combina- 
tion of persons, to which members or their guests, or 
others by permission of members, resort for the purpose 
of drinking said liquors and beverages, or any of them, 
that are kept at or near such places. Any of the places 
herein designated if kept and maintained shall be and 
constitute an unlawful drinking place, and the act of 
keeping and maintaining any such room or place shall be 
deemed a separate offense for each day that it continues." 

It would seem from this provision of law that where 
■.my liquors containing one-half of one per cent, of alcohol 
or more are sold for beverage purposes it would be a 
violation of the law. The question of whether such 
liquid or liquors are sold for beverage purposes is one of 
fact and would have to be determined in each in Ji virtual 
case. 

Yours very truly, 

VAJf' C. SWEARING EN, 

Attorney General. 



BONDS— AUTHORITY TO ENFORCE PAYMENT 
ROAD BONDS. 

Tallahassee, Fla., November 15, 1917. 

Bon. Sidney J. Catts, Governor, 
Tulbthassee, Florida . 

Dear Sir: 

I am in receipt of your communication of the 12th in- 
stant enclosing a letter to you from Mr. Edward Parkin- 
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son, of Port Myers, Fla., with reference to the sale of 
bonds by the Caloosahatchie Valley Road District to the 
Fort Myers Bank and tbe refusal of said Bank to com- 
plete the payments for such bonds,, alleging as its re; i sun 
therefor that the parties to whom it had resold the bonds 
had fallen down on them. 

Replying to your inquiry I beg to advise that assum- 
ing that there were no conditions in connection with the 
sale of the bonds to the Bank that would authorize them 
to withhold payment thereof, it occurs to me that the 
Caloosahatchie Valley Road District should institute pro- 
ceedings against the Bank to cause a compliance with its 
contract for the purchase of the bonds in question. 
Yours very trnly, 

VAN C. SWEARINGEN, 

Attorney Gen?™ I. 



S C H O L S — EXAMINATION OF WHITE AND 
COLORED TEACHERS IN SAME ROOM— EM 
PLOYING UNAUTHORIZED TEACHERS. 

Tallahassee, Fla., November 22, 1917. 

Eon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of a communication from your office 
enclosing letter from Mr. D. H. Whetstone, of Eau Gal lie, 
Florida, to yon with the request that I advise you with 
reference to the subject matter of Mr. Whetstone's letter. 

Replying to your inquiry I beg to advise that the letter 
of Mr. Whetstone does not indicate the kind of bonded 
indebtedness which he says tbe County Board is paying 
out of the General School Fund, that is, whether it is 
indebtedness of the whole county or whether it is bonded 
indebtedness of a special tax school district. The facts 
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set out by Mr. Whetstone upon this matter are not suffi- 
cient for me to say whether the action of the County 
Board was proper or not. 

As to the matter of the County Superintendent hold- 
ing teachers' examination for both whites and colored 
iu the same room, beg to advise that I know of no pro- 
vision of law prohibiting such action, but I understand 
it is the genera] custom to make provision fur holding 
these examinations separately, and I think it should be 
done. 

With reference to the matter of hiring and paying 
teachers who do not hold valid certificates, Section 4 of 
Chapter 7372, Laws of 1917, provides as follows: 

"No person shall teach any subject in a public school 
unless he holds a valid certificate covering the subject 
taught" 

This provision of law is very plain and means what 
it says. Persons should not be allowed to teach subjects 
not covered by their certificates. 

Yours very truly, 

VAN C. SWEAR1NGEN, 

Attorney General. 



GRADUATE TEACHER'S CERTIFICATE— NOT AU- 
THORIZED TO PERSONS GRADUATING PRIOR 
TO JUNE, 1905. 

Tallahassee, Fla., December 3, 1917. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 3rd instant in 
which you ask for my opinion as to whether under the 
provisions of Section 17 of Chapter 7372, Laws of Florida, 
a person who graduated from a college in this State in 
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the month of May, 1905, would come within the pro- 
visions of said section. 

Replying to your inquiry I beg to advise that Section 
17 of Chapter 7372 provides in part as follows: 

"Any regular graduate of a standard university, college 
or normal school having graduated therefrom since Juue 
loth, 1905, desiring to teach in Florida, shall pay a fee 
of Five Dollars and file his or her diploma, or a certified 
copy thereof, with satisfactory evidence of having taught 
school successfully for twenty -four months, with the 
State Superintendent of Public Instruction, who with the 
State Board of Examiners provided for in this Act shall 
constitute a commission to review and pass upon all 
applications for certificates based upon diplomas, and if 
found satisfactory the State Superintendent shall issue 
a Graduate State Certificate," 

It appears that the time fixed in this section for per- 
sons to receive certificates to teach upon diplomas from 
L Diversities, Colleges and Normal Schools is the year in 
which a reorganization of all the State Colleges was 
made (1905) by what is commonly known as the "Buck- 
man Bill," and the month and date thereof is fixed (June 
15) at a time subsequent to the graduating and receiv- 
ing of diplomas from any of the State Colleges in exist- 
ance prior to the enactment of the "Buckman Bill." It 
therefore appears that it was evidently the intention of 
the legislature to exclude all those who graduated ami 
received diplomas prior to the date fixed by the Act, 
namely: June 15th, 1905. 

It is my opinion that a person who graduated prior to 
June 15th, 1905. would not come within the provisions 
of Section 17 of Chapter 7372, Laws of Florida, Acts of 
1917. 

Respectfully submitted, 

VAN C. SWEARINGEN, 

Attorney General. 
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SCHOOL DISTRICT— AUTHORITY TO PAY BONDS 
FROM GENERAL COUNTY FUNDS. 

Tallahassee, Fla., December 5, 1917. 

Eon, J. & Blitch, 
Secretary to Governor , 
Tallahassee, Florida. 

Dear Sir: 

I am iu receipt of jour communication of the 26th 
instant enclosing letter from Mr. D. M. Whetstone, of 
Titnsville, Florida, to Governor Catts, and note your 
request to be advised with reference to Mr. Whetstone's 
letter. 

Replying to your inquiry, I beg to advise that from the 
statement in Mr. Whetstone's letter, it appears that 
Special Tax School District No. 1, in Brevard County, 
issued bonds for the purpose of erecting school build- 
ings; that a levy of five mills on the property within the 
Special Tax School District did not produce enough 
money to provide for the interest and retiring of the said 
bonds, and that no wthe County Board of Public Instruc- 
tion is using the general school funds of the County to 
make up the amount which the five mill levy failed to 
do in order to pay said bonds and interest. 

Replying further, I beg to advise that under the pro- 
visions of Section 317, of the General Statutes, it appears 
that a Special Tax School District is entitled to receive 
its proportion of money set apart for school purposes out 
of the general school fund of the County. However, I do 
not find any law authorizing the County School Board 
to appropriate general county school funds to the pay- 
ment of a bond issue of a Special Tax School District. 

With reference to that part of Mr. Whetstone's letter 
with reference to the State Superintendent, I will state 
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that I am inclined to think that he has over- looked Sec- 
tion 5 of Chapter 7372 relative to temporary certificates 
being issued by the State Superintendent of Public 
Instruction. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



COUNTY GUARDS— DEFICIT IN COUNTY TAX 
LEVY TO DEFRAY EXPENSES. 

Tallahassee, Fla,, January 7, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 4th instant enclos- 
ing letter from Capt. S. A. Simpson, of Monticello, 
Florida, with reference to the payment of certain bills 
incurred by him upon the authority of the Board of 
County Commissioners of Jefferson County in the matter 
of equipping the Home Guards of said County, and ask- 
ing for my opinion upon the matters therein involved. 

Replying to your communication, I beg to advies that 
Section 13 of Chapter 7292, Laws of Florida, Acts of 
1917, with reference to the above subject matter provides 
in part as follows : 

"If funds are not available in the treasury of the 
county for the immediate payment of such accounts, it 
shall be the duty of the Board of County Commissioners 
to issue certificates of indebtedness, payable in not more 
than eighteen months thereafter and bearing interest at 
the rate of not exceeding six per cent, which certificate 
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may be sold at public sale and the sum realized applied 
to the payment of the said accounts for said expenses of 
said Guards a» aforesaid. The sum total of said certifi- 
cates so issued shall be raised by special county assess- 
ment in the tax budget for the next succeeding year an J 
applied to the payment of such certificates in the order 
of their reiqiei'tive issue." 

It is my opinion that funds may be raised for the pay- 
ment of bills incurred under this Section as provided in 
the above quoted provision of law. In as much as it 
appears that a levy of one-quarter of a mill was made by 
the County Commissioners of Jefferson County to cover 
this expense, but which did not provide sufficient funds 
lo defray the same, it is my opinion that the County 
Commissioners would he authorized to issue certificates 
of indebtedness to cover that amount of the expense in- 
curred which the previous levy did not cover, and take 
care of the same in their next annual budget as is pro- 
vided for in the law above mentioned. 

I am, returning herewith Mr. Simpson's stated letter. 
Yours very truly, 

VAN C. SWEAEINGEN, 

Attorney General. 



OFFICERS— WHO AEE STATE OFFICERS? 

Tallahassee, Fla., January 7, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

Replying to your verba] request for my opinion as to 
who are State Officers in this State, I beg to advise that 
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under the decision in the case of State ex rel. Clyatt v. 
Hoeker, Judge, 3!) Pla., 477, o State Officer is one who 
i» in the service of the Government who derives his posi- 
tion from a duly and legally authorized election or 
appointment, whose duties are continuous in their nature, 
and defined by rules prescribed by Government, and not 
by contract, consisting of the exercise of important pub- 
lic powers, trusts or duties, as a part of the regular 
administration of the Government, the place and the 
duties remaining, though (he incumbent dies or is 
changed, and who exercises some portion of the sovereign 
power, either in making, executing or administering the 
laws, and whose field for the exercise of his jurisdiction, 
duties and powers is as a general rule co-extensive with 
the limits of the State. 

Yours very truly, 

VAN C. SWEAR 1XGEN, 

Attorney General. 



HOLIDAYS— AS APPLICABLE TO THE OFFICE OF 
CLERK OF THE CIRCUIT COURT. 

Tallahassee, Fla., January 8, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir : 

I am in receipt of your communication of the 5th 
instant enclosing letter from Hon. J. N. Brown, Clerk 
of the Circuit Court, Clearwater, Florida, in which he 
asked to be advised as to what, in your opinion, are con- 
sidered legal holidays in respect to the office of the Clerk 
of the Circuit Court. 
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Replying to your inquiry, I beg to advise that 1 know 
of no law setting out specifically what holidays are to be 
observed by Clerks of the Circuit Courts of this State. 
The legal holidays in this State are: The first day of the 
week, commonly called Sunday ; the first day of January, 
New Year's day; January 19th, birthday of Robert E. 
Lee jFebruary 22d, Washington's birthday; April 26th, 
Memorial day; June 3d, birthday of Jefferson Davis; 
July 4th, Independence day; first Monday in September, 
Labor day ; General Election day ; the day set apart each 
year by the President of the United States or the Govern- 
ment of Florida as "Thanksgiving day"; December 25th, 
Christmas day; and, in cities or towns where carnival 
associations are organized for the purpose of celebrating 
the same ,the day in each year known as Shrove Tues- 
day, shall for all purposes whatsoever as regards the pre- 
senting for payment or acceptance and of the protesting 
and giving notice of dishonor of negotiable instruments, 
be treated and considered as public holidays. 

Whenever any legal holiday shall fall upon a Sunday, 
the Monday nest following shall be deemed a public holi- 
day for all and any of the purposes aforesaid. 
Yours very truly, 

VAN C. 8WEARINGEN, 

Attorney General. 



FISHING— LEGALITY OF FISHING OX SUNDAY. 

Tallahassee, Fla., January 8, 1U18. 

Eon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your letter of the 5th instant, as 
follows : 
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"Enclosed please find a letter from Chas. Miller, of 
I'alatka, Fla., who is sore over the fact that the Sheriff of 
his county will not allow any Sabbath fishing, etc.. on 
Sunday. Kindly look up the law and give it to me so 
that I may advise him what he and the fishermen may 
expect." 

Replying to your inquiry I beg to advise that Section 
3778, Compiled Laws of Florida, 1914, provides: 

"FISHING FOR SHAD BETWEEN SATURDAY 
NIGHT AND MONDAY MORNING. Whoever fishes for 
shad between sundown on Saturday afternoon and sun- 
rise on Monday morning of every week shall be punished 
by a fine not exceeding one hundred dollars, and by con- 
fiscation of the boat and fishing tackle used in such un- 
lawful acts." 

Chapter 6877, Laws of Florida, Acts of 1915, is an Act 
to protect and regulate the salt-water fishing industry 
of the State of Florida, and to provide penalties for the 
violation of this Act. Section 26 of this law provideB 
that "all laws and parts of laws, whether general or local 
in their nature, in conflict with this Act be and the same 
are hereby repealed." 

The provisions of Section 3778 of the Compiled Laws of 
1914, above quoted, is not in conflict with any of the pro- 
visions of Chapter 6877. and therefore it is my opinion 
that Section 3778 is still in full force and effect. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



9 — Atty. Gen. 
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OFFICES— HOLDING THAT OF JUDGE OF CRIM- 
INAL COURT OF RECORD AND CAPTAIN OF 
HOME GUARDS. 

Tallahassee, Fla., January 8, 1918. 

Bon, Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your com muni cat ion of January 4th, 
enclosing letter from Judge James T. Sanders, of Miami, 
asking whether or not his commission as Captain of the 
Home Guards will conflict with his commission as Judge 
of the Criminal Court. 

Replying to your communication I beg to advise that 
Section 15 of Article 16 of the Constitution of this State 
provides as follows : 

"No person holding or exercising the functions of any 
office under any foreign government, under the govern- 
ment of the United States, or under any other State, shall 
hold any office of honor or profit under the government of 
this State; and no person shall hold, or perform the func- 
tions of, more than one office under the government of 
this State at the same time; Provided, Notaries public, 
militia officers, county school officers and commissioners 
of deeds may be elected or apointed to fill any legislative, 
executive or judicial office." 

It appears from this constitutional provision that there 
is no inhibition of a Judicial officer being an officer of the 
Militia of this State. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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LICENSES— TO STORE OR USE EXPLOSIVES 
DURING WAB. 

Tallahassee, Fla., January 10, 1918. 

Hon. Sidney J, Catts, Governor, 
Tallahassee, Florida. 

Dear Sir : 

I am in receipt of your communication of the 7th 
instant enclosing communications from Hon. Van H. 
Manning, Director of Bureau of Mines; also pamphlet 
containing an Act relative to the prohibition of the manu- 
facture, distribution, storage, use and possession in time 
of war of explosives, providing for the regulation of the 
manufactur and sale thereof; also proclamation of the 
President upon the same subject, and I note that you 
request to be advised as to whether or not under this 
law the State of Florida should obtain a license in order 
that it may comply with the provisions of the above 
mentioned law. 

Replying to your inquiry, I beg to advise that under 
the definition of "person," as contained in Section 4 of 
this Law, if any of the departments of our Government, 
i. e., any of our Institutions, — Hospital for the Insane, 
State Prison Farm, Industrial School for Boys, or other 
similar Institutions belonging to the State of Florida, 
are using any of the explosives mentioned in the law 
above referred to that it would be proper to obtain a 
license from the Director of the Bureau of Mines. 

Should it be necessary to make application for a 
license, it is provided in Section 8 that information re- 
garding the use of explosives should be set out in such 
application. It is purely a question of fact whether or 
not it is necessary for the State of Florida to proenre 
such a license. However, as mentioned above, if any of 
our Institutions, or agencies, are purchasing or using 



132 

the explosives mentioned in the above mentioned law it 
would be Decenary to procure a license. 

I am returning herewith all enclosures above referred 
to. 

Yours very truly, 

VAX C. SWEARINGEX, 

Attorney General. 



COUNTY GUARDS— WHO REQUIRED TO EXECUTE 
BOND FOR USE OF U. S. RIFLES BY HOME 
GUARDS? 

Tallahassee, Fla., January 11, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the Dtli instant which 
reads as follows: 

"Enclosed please find a letter from the Brigadier Gen- 
eral, C. B. Wheeler, Washington. D. C, enclosing a par- 
tially prepared bond in regard to the rifles and ammu- 
nition sent to Florida for the purpose of supplying a 
part of the Home Guards. Kindly instruct me as to how 
to fill out said bond so that it may be speedily returned 
to his office." 

Replying to your inquiry, I beg ti> advise that it 
appears from Section i». Special Regulations No. 37, Gov- 
erning the Issue of Rifles and Ammunition to Home 
Guards, that where "a hond is required, it must be signed 
by the Commanding Officer of the State, Territory or 
District Guard of the State, Territory, or District of 
Columbia, for which use the property is issued * • *." 
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In the case before us, as I understand it, the use of 
the property is for a District Guard of the State, namely, 
the Hillsborough County Home Guards. This being true, 
the blank should be executed by the Commanding Officer 
of said Home Guards, and a certified copy of the commis- 
sion of the Commanding Officer thereof must be attached 
to the bond. 

I am returning herewith Mr. Wheeler's letter, also 
blank bond and Special Regulations No. 37, 
Yours very truly, 

VAN* a SWEARINGEN, 

Attorney General. 



O F F I C E K S— MALCONDUCT IN TAKING AFFI- 
DAVITS TO BLANK FORMS USED BY REGIS- 
TRANTS. 

Tallahassee, Fla., January 11, 1918. 

Hon. Sidney J. Cutts, Governor, 
Tallaliassec, Florida. 

Dear Sir: 

I am in receipt of your communication of the 10th 
instant which reads as follows : 

"Enclosed please find a letter from Hon. J. P. Galloway, 
Chairman of the Local Board of Marion County, charg- 
ing Mr. Bailey, a Notary Public, with speculating on the 
ignorance of the registrants of his county and imposing 
upon them, and asking me to take his commission away 
from him. Will you kindly go thoroughly over this mat- 
ter and see whether Bailey has done anything that would 
cause me to take his commission away from him. 
Kindly give me your written opinion in regard to the 
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same so that I may quote what you liave to say in re- 
gard to this to Mr. Galloway." 

Replying to your inquiry, I beg to advise that if Mr. 
John E. Bailey as Notary Public is taking affidavits to 
blank forms as indicated in the letter of the Local Board 
for the County of Marion, State of Florida, in the matter 
ot registrants filling out the Questioner}*, it occurs to me 
that such acts amouut to a breach of the good faith and 
rightful actions that are tacitly required of all Officers, 
and would, upon a proper showing by affidavits presented 
to you, subject him to the revocation of his commission 
as a Notary Public for malcouduct in office. 
Yours very truly, 

VAN C. 8WEARINGEN, 

Attorney General. 



ALIENS— TAKING OFFICIAL CENSUS OF, BY THE 

STATE. 

Tallahassee, Fla., January 18, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

DeaT Sir: 

Your letter of the 16th instant duly received which 
reads as follows: 

''Enclosed please find a communication from Hon. W. 
A. MacWilliams of St. Augustine, stating that he thinks 
it my duty under Chapter 7304, Acts of 1917. to provide 
for the registration of aliens. 

"I noticed in the newspapers a few days ago that the 
TJ. S. Government was going to do this very thing. Do 
you think that it will be necessary for me to do as he 
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suggests or do you think it beat to let the Government 
carry out this law." 

Replying to the above, will state that I hardly think it 
necessary as suggested by lion. W. A. MacWilliams to 
require the State at this time to register the aliens of 
this State. It has been the policy of this State not to 
take a census upon the same subject and in the same 
period as the United States does. You have perhaps 
noticed that under the recent Espionage Act the United 
States' authorities will undertake this work possibly as 
soon as the proclamation is issued and the methods 
worked out by the proper authorities having the matter 
in hand. It would entail BOine expense to the State, and 
the United States Government, through its very efficient 
system ,will, no doubt, cover the field thoroughly. In 
tin' t'vent the Government should not BOfK ilii* II »- 1 * 1 
thoroughly, it would then be a matter of policy whether 
or not in your discretion the matter should be further 
acted upon by the State under Chapter 7374, laws of 
1917. In the event the Government should not take this 
matter up within a reasonable time yon would, in my 
opinion, be authorized to do so. 

Respectfully submitted, 

VAN C. SWEABINGEN, 

Attorney General. 



CORPORATION— AUTHORITY OF THIS STATE TO 
ISSUE LETTERS PATENT FOR NON-RESIDENT 
RAILROAD. 

Tallahassee, Fla., January 21, 1918. 

Hon. Sidney J. Cattt, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 17th 
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instant enclosing copy of a letter from C. A. DeWitt, 
Counsel for the Manila Railroad Company, and upon 
w hi eh you desire my opinion, which letter reads as 
follows : 

"This letter is to inquire whether or not you would 
issue letters patent to a proposed corporation organized 
for the exclusive purpose of owning, constructing, main- 
taining and operating a railroad line in Die Philippine 
Islands, under the provisions of Section 281-1 of (he Com- 
piled Laws of the State of Florida." 

Replying to your inquiry, I beg to advise that Section 
2814, of the Compiled Laws of Florida, 1914. provides as 
fol lows : 

"Companies may exercise rights outside of State. Any 
railroad or canal company heretofore or hereafter in- 
corporated under the laws of this State, may exercise 
all its rights, franchises and privileges in any other State 
or Territory of the United States, under and subject to 
the laws of the State and Territory where it may exer- 
cise, or attempt to exercise the same, and may accept 
from any other State or Territory, and use any other 
additional power and privilege applicable to carrying of 
persons and property by railway, steamboats or ships, in 
said State, Territory, or on the high seas or otherwise, 
applicable to the doings of said company as herein 
provided." 

Section 2800. General Statutes, reads as follows: 

"Additional Requirements. The proposed charter of a 
railroad or canal company, in adition to the general re- 
quirements, shall state the place from and to which the 
railroad or canal is to be constructed, or maintained and 
operated, the length of the same, as near as may be, and 
the name of each county in the State through or into 
which it is made or intended to be made." 

It would seem that it is contemplated by this Section 
that the place from and to which a railroad is to be con- 
structed in the State should be given in the charter. Also 
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under the first paragraph of Section 2643, General 
Statutes, it is provided that the proposed charter of cor- 
porations organized in this State shall give the place or 
places of business. 

Yours very truly, 

VAN C. SWEARING EX, 

Attorney General. 



ROADS— DRAINING HIGHWAYS ONTO PRIVATE 
PROPERTY. 

Tallahassee, Fla., January 2n, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the 24th 
instant enclosing a letter to you from W. O. Jones, of 
Wauchula, Florida, in which he asks the following ques- 
tion : "Has a County Commissioner any authority to drain 
ponds and highways onto a man's land?" and states that 
'•the water can be drained off at a great expense to my- 
self, but it seems to me that the county should do this, 
as it has turned it on to my hand." 

Replying to your ocmmunication I beg to advise that 
there is a general law with reference to drains by coun- 
ties, and there are also several local drainage laws appli- 
cable to DeSoto County, and as Mr. Jones does not set 
out sufficient facts to indicate under what authority the 
drains complained of were constructed, we are not in 
position to advise as to his rights or remedy in the 
premises. I would suggest that if the property rights of 
Mr. Jones have been infringed upon that he call upon 
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the Board of County Commissioners for reparation there- 
of, and if a satisfactory adjustment ran not be reached, 
that he consult some local attorney with reference to the 
matter. 

Tours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



COUNTY GUARDS— AUTHORITY OF COMMANDER 
TO COMPEL ATTENDANCE AT DRILLS. 

Tallahassee, Fla., January 26, 1918 

Hon, Sidney J. Catta, Governor, 
Capitol. 

Dear Sir: 

. I am in receipt of your communication of January 
24th, as follows: 

"Mr. Gwynn Crawford, who is Sergeant in the Home 
Guard Company of Leon County, in his own name and in 
the name of Captain Spiller lias come to me asking that I 
get an opinion from you as to what authority the Com- 
manding Officer of the Home Guards has in ordering or 
controlling said Home Guards. 

"The trouble, as Sergeant states, is that the young men 
will not attend the drill, and the Commander-in-Chief, 
Capt Spiller, notified them if they did not come to Drill 
next Tuesday night he would send a squad of men for 
them. They do not want to go beyond the law but wish 
to know if they have the right to go and compel them to 
attend. As next Tuesday is Drill night they are anxious 
to have you render them an opinion at once." 

Replying to your communication I beg to advise that, 
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Sections 2, 9 and 12, of Chapter 7292, Laws of Florida, 
which Sections are provisions of the law providing for 
the organization of Companies of County Guards, pro- 
vides as follows : 

"Sec, 2. The armament, equipment and organization 
of the Guards and its system of discipline and exercises 
shall conform bb near as may be with such changes as 
the commanding officer may find necessary to prescribe, 
to that which is now prescribed for the National Guard 
of Florida. 

"See. 9, The regulations for the government of the 
National Guard of Florida shall be applicable to and 
shall govern the said Guards, subject to such revision 
as may be made by the commanding officer, and in so far 
as they are not inconsistent with the Constitution of the 
United States, of Florida, and of this act. 

"The commanding officer shall have the power to make 
such rules and regulations as may be deemed proper and 
necessary for the government, guidance, regulation and 
discipline of the said Guards. 

"Sec. 12. Summary court martials may be ordered 
for the trial of non-commissioned officers and enlisted 
men of the Guards, and such court shall have the power 
to discharge from the service and to reduce to an in- 
ferior grade, in the case of non-commissioned officers. 
The summary court shall consist of one or more officers 
detailed by the commanding officer of the Guards for that 
purpose. All findings of the summary court shall be 
reviewed by the commanding officer of the Guards before 
sentence or judgment shall become effective, and it shall 
be within the power of said commandipg officer to change 
such findings or judgment of said court as he may see 
fit/' 

It appears from these revisions of law that it was the 
intention of the Legislature to cause companies of County 
Guards, when organized, to conform as far as practicable 
to the regulations of the National Guard of Florida. 



140 

Sections 708 and 715 of the Compiled Laws of Florida 
1914, provide respectively as follows : 

"708. THE SUMMARY COURT.— The commanding 
officer of each garrison, fort, post or other place, regi- 
ment or corps, detached battalion, detached company or 
other detachment in the National Guard of Florida, shall 
have power to apjwint for such place or command a sum- 
mary court to consist of one officer, who shall have power 
to administer naths and to try the enlisted men of snch 
garrison, fort, post or other place, or of such regiment 
or corps, detached battalion, detached company or other 
detachment in the National Guard of Florida, for 
breaches of discipline and violations of the laws govern- 
ing such organizations; and said court, when satisfied of 
the guilt of an accused soldier, may impose fines not 
exceeding twenty-five dollars for the same offense; may 
sentence non-commissioned officers to reduction to the 
ranks; may sentence to forfeiture of pay and allowances, 
or, when the troops are in the field in camps of instruc- 
tion, at rendezvous for target practice, on practice 
marches, or otherwise engaged in active service, may sen- 
tence to confinement; Provided, that such confinement 
shall not extend beyond the time of the return to its 
home station of the command to which the soldier be- 
longs and its relief from duty. The proceedings of such 
courts shall be informal, and the minutes thereof shall be 
the same as is prescribed for summary courts in the Army 
of the United States. No sentence of a summary court 
shall be binding or of effect until approved by the ufficer 
appointing the court, or the officer commanding for the 
time being. The summary court shall have power to issue 
warrants to the Sheriffs of the State to arrest accused 
pen&iM and bring them before it for trial whenever such 
jmrsons have disobeyed an order in writing from the 
officer appointing such court to appear before it; a copy 
of the charge or charges being delivered to the accused 
with said order. The summary court shall also have 
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power to issue subpoenas for witnesses, to punish for 
refusal to be sworn or answer, as in the case of other 
military courts. The commanding officers authorized to 
approve the sentences of summary courts, and superior 
authority, shall have power to remit or mitigate the 
same. 

"715. EFFICIENCY OF TROOPS, OFFICERS RE- 
SPONSIBLE FOR.— The Officer commanding the organ- 
ized militia of this State may cause those under his com- 
mand to perform any military duty, and shall be respon- 
sible to the Governor for the general efficiency of the 
organized militia and for the drill, instruction, inspec- 
tion, small-arms and artillery practice, and care of the 
troops. The commanding officers of organizations shall 
be responsible to their immediate commanders for the 
equipment, drill, instruction and efficiency of their respec- 
tive commands. All commissioned officers and enlisted 
men shall be responsible to their immediate commanding 
officers for prompt and unhesitating obedience, proper 
drill and the preservation and proper use of the prop- 
erty of the United States, State or organization in their 
possession." 

It appeaTs from the provisions of Section 9, Chapter 
7292 above quoted that members of County Guards are 
subject to the regulations that govern the National 
Guards. 

Section 715 of the Compiled Laws of Florida, above 
quoted, which is one of the provisions of law governing 
the National Guards, provides among other things that 
"all commissioned officers and enlisted men shall be re- 
sponsible to their immediate commanding officers for 
prompt and unhesitating obedience, proper drill, and the 
preservation and proper use of the property of the United 
States, State or other organization in their possession.'" 

Upon a failure to comply with this provision of law 
by a National Guardsman, Section 708 above quoted 
would apply, and from the provisions of Sections 2, 9 
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and 12, of Chapter 7292 above quoted it would seem 
that unless the commanding officer of the Count/ Guards 
has made some rule or regulation contrary to the pro- 
visions of said Sections 708 and 715 of the Compiled 
La\f^j of Florida, that they would he applicable to com- 
panies of County Guards. 

Yours very truly, 

VAN C. SWEARING EX, 

Attorney General. 



OFFICERS— DUTY TO ASSUME THAT STATUTES 
ARE CONSTITUTIONAL UNTIL COURTS DE- 
CLARE OTHERWISE. 

Tallahassee, Fla., January 28, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

Replying to your oral request for my opinion upon the 
subject matter of letter to you from Mr. S. D. Harris, of 
St. Petersburg, under date of January 26th. Mr. Harris' 
letter is as follows: 

"I have been reliably informed that Hon. John U. Bird, 
County Solicitor for Pinellas County, has refused to 
prosecute under Chapter 7572 No. 314 of the Acts of 1917, 
which prohibits the catching of fish with seines or drag- 
nets in ponds, lakes, creeks, rivers or bayous in Pinellas 
County, Florida. This bill was passed at the urgent 
request of a very large number of our citizens, and be- 
came a law upon your approval. May 30th, 1917. 

"Mr. Bird refused to prosecute on the ground that the 
law was unconstitutional. Would you get an opinion 
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from the Supreme Court, or if not from the Supreme 
Court, from the Attorney-General, as to the constitu- 
tionality of this law? It is very important that this law 
he enforced. My opinion is that Mr. Bird went out of 
his way to disregard a good law, and I am not aware that 
it is the province of the County Solicitor to pass on the 
constitutionality of the Acts of the Legislature, I had 
supposed that that was left for the Courts. However, 
as the case now stands, the law is null and void so long 
as Mr. Bird maintains his present position. Therefore, I 
will appreciate it very much if you will get action aB 
early as possible." 

It is presumed that every law is constitutional until 
it has been declared otherwise by a court. I have exam- 
ined the provisions of Chapter 7572, mentioned in Mr. 
Harris' letter, and upon its face I see no reason for 
assuming that it is unconstitutional. 
Yours very truly, 

VAN C. SWEABINGEN, 

Attorney General. 



WATCHMEN— AUTHORITY TO ABM WATCHMEN 
AT MANUFACTURING PLANTS. 

Tallahassee, Fla., January 24, 1918. 

Ron. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I have before me letter dated December 26, 1917, from 
A. M. Schoen, of Atlanta, Georgia, to Mr. John A, Whit- 
ner, Jr., Chairman, Florida Fire Prevention Committee, 
Jacksonville, Florida; also letter from Mr. Whitncr to 
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Hon. J. C. Liming, State Treasurer, under date of the 
7th instant, and Mr. Lnning's reply to Mr, Whitner's 
communication under date of the 15th instant. 

I gather from rending these communications that you 
desire to know whether or not aremd guards and watch- 
men employed by manufacturing plants have the author- 
ity to be armed without some authority of law, and if not 
through what instrumentality or agency they could be 
authorized to carry arms. 

The Sheriffs of this State have authority to appoint 
Deputy Sheriffs, and when appointed they are then 
authorized to carry aims, and it occurs to me that if 
such guards and watchmen as are employed hy manu- 
facturing plants were apoiuted Deputy Sheriffs with 
limited authority that the situation might lie by this 
means lawfully handled. 

Yours very truly, 

VAX* C. S YV EAR I KG EN, 

Attorney General. 



SHERIFFS— RESPONSIBILITY FOR SAFE KEEP- 
ING OF PROPERTY FOUND ON PRISON EH. 

Tallahassee, Fla., January 24, 1918. 

Hon. Sidney J. Cattg, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 23d 
instant enclosing a letter to you from Hon. J. C. Van 
Pelt, Sheriff of Escambia County, and note what you have 
to say, also the contents of Mr. Van Pelt's letter. 

Replying to your communication, I beg to advise that 
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it is very generally held that in all civil actions where 
a sheriff comes into the possession of property under an 
attachment or execution or other process of the Conn he 
is held to a strict accountability therefor. 

Wtih reference to the matter of a sheriff beiug respon- 
sible for the personal property of a person who is 
arrested, and having such personal property with him at 
the time, is one which seems not to have been before our 
courts for determination. There is no statute upon the 
subject. It has been held by other courts that in a case 
where a person was arrested for larceny and not only the 
property that was alleged to have been stolen was taken 
from him but also other property, that in such case the 
sheriff was liable to the party for the property taken from 
him other than that which was alleged to have been 
stolen. 

Yonrs very truly, 

VAN C. SWEARING EN, 

Attorney General. 



FISHING— ALIENS AND NON-RESIDENTS FISH- 
ING WITH HOOK AND LINE USING ROATS. 

Tallahassee, Fla., January 28, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida-. 

Dear Sir: 

I am in receipt of your communication of the 28th 
instant enclosing letter from Hon. J. A. Williams, Shell 
Fish Commissioner, in regard to the matter of aliens and 
non-residents fishing in Florida waters, and note your 

10 — Atty. Gen. 
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request for my opinion with reference to the subject mat- 
ter of Mr. Williams' letter. 

Replying to your communication, I beg to advise that 
on December 20, 1917, I wrote Mr. Williams as follows: 

"I am in receipt of your communication of the 19th 
instant in which you make the following inquiry: 

*' 'Is an alien or non-resident of this State who shall 
engage in taking fish or oysters from the salt waters of 
this State for auy purpose other than his own individual 
use required to pay a license tax of ten dollars if he takes 
them with hook and line?'" 

"Replying to the above, I beg to advise that paragraph 
seven of Section 14 of Chapter 6877 provides as follows: 

" 'Whoever being an alien or non-resident of this State, 
and who shall engage in taking fish or oysters from the 
salt waters of this State for any purpose other than his 
own individual use, shall be required to pay a license tax 
of ten dollars per annum.' " 

"The last paragraph of the above mentioned Section 
provides as follows : 

" 'The payment of a license tax, or the procuring of any 
license shall not be required of persons fishing only with 
book and line or with rod and reel or similar device.' " 

"I take it that it was not the intention of the Legisla- 
ture to require persons who fish with hook and line only 
for their individual use to pay a license tax, but when 
non-residents and aliens use a boat for the purpose of 
fishing with hook and line for other purposes than their 
own individual use, then I think they should pay the 
license required by law." 

The above quoted letter sets out the position taken by 
me with reference to the question of fishing with hook 
and line for other purposes than one's own individual 
use. 

Tours very truly, 

VAN C. SWEARINGEN, 

Attorney -General. 
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OFFICES— HOLDING BOTH'U. S. COMMISSIONER 
AND JUSTICE OF THE PEACE. 

Tallahassee. Fla,, January 29, 1918. 

Eon. Sidney J, Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of jour communication of the 28th 
instant enclosing letter from Mr. Albert Buford, of 
Marianna, to you; also a letter from Mr. Hoffman, Assist- 
ant United States Attorney, to Mr. Buford, with refer- 
ence to the question whether or not Mr. Buford can hold 
the position as United States Commissioner under the 
Government of the United States, and Justice of the 
Peace under the laws of the State of Florida at the same 
time. 

Replying to your communication, I beg to advise that 
under the provision of Section 15, of Article 16, of the 
Constitution of the State of Florida, I do not think that 
Mr. Buford can hold these two offices at the same time. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



COSTS— DEPOSIT OF COSTS REQUIRED IN CER- 
TAIN CASES BEFORE INSTITUTION OF SUIT. 

Tallahassee, Fla., January 29 ,1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 28th 
instant enclosing a joint letter from Mr. E. M. Talley and 
Mr, T. C. Smyth, of Tavares, Lake County, Florida ; also 
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a letter from Nathaniel Allen, of Fniitland Park, Flor- 
ida, and note that vou desire to be advised as to whether 
or not Mr. Talley and Mr. Smyth acted as they should 
with reference to the matter mentioned in the two letters 
above referred to. 

Replying to this inquiry, 1 beg to advise that under 
the provision of Chapter 5651, Laws of Florida, Acts of 
1907, it is provided that in all eases of the Justices of the 
Peace and County Judges in this State they shall require 
payment in advance or security for costs of process, ser- 
vice of the same, and of examination unless the party 
applying for a warrant shall make an affidavit of in. 
solvency and of substantia] injury to person or property 
by him suffered. 

Under the provision of the law mentioned it would seem 
that Mr. Talley and Mr. Smyth proceeded in accordance 
with its terms. 

Yours very truly, 

TAN C. SWEARINGEN, 

Attorney General. 



POSTAGE— COUNTY NOT AUTHORIZED TO FUR- 
NISH POSTAGE FOR TAX COLLECTOR. 

Tallahassee, Fla., February 1, 1918. 

Hon, Sidney ./. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of January 
30tlt which reads as follows : 

"The Tax Collector of*. Walton County, Florida, has 
charged me six cents postage for writing me two letters. 
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le this the law or does the County provide for the postage 
stamps for the letter writing of the Tax Collector. Will 
you kindly give this matter your attention as I want to 
he straight about it." 

Replying to this communication, I beg to advise that 
while Section 661, of the Oeneral Statutes, of 1906. pro- 
vides for the furnishing by the County Commissioners of 
the books of record, blank books and stationery for the 
various departments of the County, yet it is silent upon 
the question of providing postage stamps for such officers. 
Therefore, there appears to be no provision of law author- 
izing the County Commissioners to furnish such postage 
to Tax Collectors. 

Yours very truly. 

VAX C. SWEAR I XG EX, 

Attorney General. 



APPEARANCE BOX O— RECOURSE OF SURETIES 
AFTER ESTREATURE. 

Tallahassee. Fla., Febraury 4, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir; 

I am in receipt of your communication of the 2d 
instant, with the following .enclosures, letter from \V. H. 
Cox, State Health Officer to you, under date of .January 
30th, 1918, letter from O. W. Lane, of Brooksville, Flor- 
ida, to Dr. W. H. Cox, State Health Officer, Tampa. 
Florida, under date of January 26th, 1918, and letter 
from Z. Bass, of Kissimmee, Florida, to Mr. O. W. Lane, 
dated June 29th, 1917. I note that you desire to be 
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advised as to the law regarding the subject matter of 
these several communications. 

I assume from readiug the letters above mentioned that 
Mr. William Fortenberry, had either been bound over by 
a committing magistrate or indicted for some criminal 
offense, and was allowed to give bond for his appearanee 
at the next term of court. That Mr. O. W. Lane, became 
surety on this bond. That at the next term of court Mr. 
Fortenberry foiled to apjtear, owing to the fact that he 
was a soldier and had been sent to the Mexican border 
for service, and was there when the term of court con- 
vened at which he was to appear. That under these con- 
ditions his bond was estreated, and Mr. Lane was called 
upon to pay the same. 

It now appears that Mr. Lane feelB that inasmuch as 
Fortenberry was in the service of the Government by rea- 
son of which he could not cause him to appear at court, 
that he should have some relief from the payment of the 
bond, and envokes your aid in this behalf. 

If the bond was estreated as provided by law which is 
governed by Section 3948 to 3954 inclusive of the General 
Statutes of Florida, 1906, the only way that any relief 
may be offered Mr. Lane is by the Board of Pardons or 
by Legislative enactment. Section 12 of Article IV of 
the Constitution of Florida provides as follows : 

"Section 12. The Governor, Secretary of State, Comp- 
troller, Attorney-General, and Commissioner of Agricul- 
ture, or a major part of them, of whom the Governor shall 
be one. may, ujwn such conditions and with such limi- 
tations and restrictions as they may deem proper, remit 
tines and forfeitures, commute punishment, and grant 
pardon after conviction, in all cases except treason and 
impeachment, subject to such regulations as may be pre- 
scribed by law relative to the manner of applying for 
pardons." 

Under the above provision of our Constitution the Board 
of Pardons could, if it saw fit, remit this forfeiture upon 
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a proper application being made, provided the same has 
not been paid into the fine and forfeiture fund of the 
County. 

The Legislature could pass an Act providing for the 
refunding to Mr. Lane the amount paid by him as surety 
upon the bond of Fortenberry. 

If my assumptions as set out herein are correct, then 
what I have said above answers your communication. 
I am returning enclosures herewith. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



OFFICERS — CHARGES AGAINST, SHOULD BE 
VERIFIED BY AFFIDAVIT. 

Tallahassee, Fla., February 8, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. . 

Dear Sir: 

In the matter of charges against the Okaloosa County 
Commissioners. 

I wish to state that in my opinion it will be necessary 
for them to verify these charges by affidavits and certi- 
fied copies of the records, so that you could serve copies 
of these charges upon the respondents. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



152 



COl" XT Y GUARDS— WOMEN NOT ELIGIBLE TO 
APPOINTMENT AS HONORARY OFFICERS. 

Tallahassee, Fla., February 18, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 16th 
instant enclosing letter from Mr. P. C. Eldritl, Clerk 
Circuit Court, Ft. Pierce, dated February 9th ,to you 
with reference to (he appointment <d certain ladies as 
officers of the Vero Home Guard of Honor. 

Replying to your communication, I beg to advise that 
I do not think that Chapter 7292, Laws of Florida, Acts 
of 1917, providing for the organization of County Guards 
provides for such appointments. 

Yours very truly, 

VAN C. SWEAR INGEN, 

Attorney General. 



INTOXICATING LIQUORS — CONFISCATED 
LIQI'ORS OR WINER MAY NOT BE LAWFULLY 
TURNED OVER TO HOSPITALS, ETC. 

Tallahassee, Fla., February 18, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

Your communication of the 16th instant has been re- 
ceived, the same reading as follows: 
"Enclosed please find a letter from Judge Sanders of 
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Miami, presenting a ease of which I am not sure con- 
cerning the law. Will you kindly, therefore, look thor- 
oughly into this matter as to whether or not I can issue 
orders protecting the wines, whiskey, etc., for the con- 
valescents of these tubercular patients at the hospital and 
other places of detention." 

Replying to your communication, I beg to advise that 
Section 17, of Chapter 7283, Laws of Florida, Acts of 
1917, provides as follows: 

"That no property rights of any kinds shall exist in 
said prohibited liquors and beverages when possessed, to 
be used for unlawful furnishings of distribution, and in 
all such cases the liquors and beverages and the vessels 
and receptacles in which such liquors are contained are 
hereby declared to be contraband and are to be forfeited 
to the State when seized and may be ordered and con- 
demned to be destroyed after seizure by order of the 
Court that has acquired jurisdiction over the same, or 
order of the Judge or Court after conviction, when such 
liquors and such property named have been seized for 
use as evidence." 

It will be noted that it is provided in tiie above Sec- 
tion that the liquors and beverages prohibited when 
possessed for illegal purposes are declared to be con- 
traband and are to be forfeited to the State when seized, 
and that they may be ordered and condemned to be 
destroyed after seizure by order of the Court that haB 
jurisdiction over the same. 

While the wording of the Statute mentioned is not 
sufficiently clear to state specifically that the Court may 
order or direct that such liquors be delivered to the City 
Hospital and Dade County Farm Hospital for medicinal 
purposes, yet inasmuch as the provision with reference 
to condemnation and destruction of such liquors seem 
not to be mandatory, but within the discretion of the 
Court, and that the same provision provides for such 
liquors to be forfeited to the State, it would appear that 
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there is no inhibition against the Court making an order 
with reference to said liquors as he may decree is for the 
best interest of the citizens, not in condict with the spirit 
and intent of the law. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. • 



BAIL BONDS— DISCRETION OF CLERK OF COURT 
IN ACCEPTING SURETIES ON SUPERSEDAS 
BOND. 

Tallahassee, Fla., February 18. 1918. 

Bon-. Sidney ./. Cattx, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the Itith 
instant enclosing joint letter from R. E. Hamrick, Otis 
R. Parker and F. M. Ilemmings, Attorneys for George 
Wilson, of Okeechobee, Florida, dated February 12th to 
you, also copy of supercedes bond of George Wilson to- 
gether with several affidavits from parties as to the finan- 
cial worth of the sureties on the said supersedeas bond, 
and note your request to be advised as to the legal points 
involved in the matter of the refusal of the Clerk of the 
Court to approve said bond. 

Replying to your inquiry, I beg to advise that Section 
4048, of the General Statutes of Florida, provides that 
a supersedas bond may be approved by the Clerk or by 
the Judge of the Court where the cause was originally 
determined. This Section further provides that the Clerk 
or Judge may require further proof of the sufficiency of 
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tbe sureties offered if he shall think proper. Where the 
sufficiency of the sureties is not doubted, or where proper 
proof is made of the sufficiency thereof, then it is the 
duty of the Clerk, upon presentation to him of the super- 
sedeas bond, to approve the same. 

Prom the affidavits attached to your communication, it 
would appear that the sureties offered on the super- 
sedeas bond in question are sufficient. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



BONDS— LIABILITY OF SURETIES ON BOND OP 
COUNTY OFFICER FOR A FORMER TERM. 

Tallahassee, Fla., February 27, 1918. 

Hon. Sidney J. Catta, Governor, 
7'aUahassee, lorida. 

Dear Sir: 

I am in receipt of your communication of the 20th 
instant, relative to the matter o£ the liability of the 
sureties on the bonds of the late Tax Collector, T. D. 
White, of , Washington County, with which you enclosed 
report of Marvin C. Mcintosh, Assistant State Auditor, 
upon the amount which Mr. White was found to be short 
and analysis of the condition of his accounts at the time 
of the audit of his office. 

I have examined the report of the Assistant State 
Auditor, and as stated in Mr. Mcintosh's report the last 
bondsmen could .be held for the entire amount, however, 
the bondsmen on the first bond are primarily liable for 
the amount of the shortage occurring during the time 
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of the existence of the first bond, and the Inst bondsmen 
are responsible for the amount of shortage shown to have 
occurred during the time of the existence of such bond. 

It has been held by the courts that when an officer 
receives public money his sureties become immediately 
responsible for it, nnd that liability continues until he 
has legally dishnrced it. The time when payment may he 
demanded is immaterial in fixing his liability. Tbe 
demand if not complied with is only evidence of a default 
and of a breach of the bond. If an officer is reelected and 
gives a new bond the liability of the old sureties is trans- 
ferred to the new ones unless it can be shown that a con- 
version or breach of the bond occurred before the new 
bond was given. 

It appears in the instant case that the actual default 
for part of the funds which were found to be short at the 
time of the audit of this office occurred prior to the mak- 
ing of the new bond, and evidently under the holding in 
such cases as above mentioned the sureties on the old 
bond are liable for the amount found to be short during 
the time covered by such bond, and that the sureties on 
the new bond are liable for the amount shown to be 
short during the time covered by the last mentioned 
bond. 

Yours very truly, 

VAN C. BWEARINGEX, 

Attornev General. 
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SEARCHES AND SEIZURES— LAW GOVERNING 
INTOXICATING LIQUORS. 

Tallahassee, Fla., February 28. 1918. 

Eon. Sidney J. Catts, Governor, 
Capitol, 

Dear Sir: 

I am in receipt of J'our communication of February 
28th, enclosing a letter from Mrs. Ruby Williams, with 
reference to the matter of the Sheriff of Franklin County 
searching her suit case when the train reached 
Apalachicola. 

Replying to your letter beg to advise that Section 9, of 
Chapter 7284, Laws of 1917, provides that: 

"All intoxicating liquors, wines or beer shipped, trans- 
ported, carried, possessed, and, or, received in the coun- 
ties or election precincts of this State which have or may 
hereafter vote against the sale of such liquors, wines or 
beer in violation of the provisions of this Act, may be 
seized by the sheriff or deputy sheriff of the county where 
such liquors are so shipped, transported, carried, pos- 
sessed and, or, received. All such liquors, wines or beer 
so seized shall be taken by the seizing officer, and by him 
kept in some secure place until the same is disposed of 
by law. * * *" 

The above section of law seems to be the only provision 
with reference to seizures under the said chapter. The 
right to search does not seem to be mentioned in this 
section, therefore, it occurs to me that whatever rights a 
sheriff or deputy sheriff have had heretofore to make 
searches still exist. 

Section 3561 of the General Statutes provides as 
follows : 

"Searches Without Warrant — It shall be the duty of 
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all sheriffs, deputy sheriffs, constables and police officers 
in their respective jurisdictions, and they are hereby 
authorized and empowered to enter any building, booth, 
tent or other place, or part thereof, with or without war- 
rant, in which they have good cause to suspect that 
spirituous, vinous or malt liquors are held for sale, con- 
trary to law, and to seize the same and arrest the par- 
ties so engaged in such sales, and if such liquors in such 
quantities as to confirm the belief of illegal sales of the 
same be found in the building, booth, tent or other place, 
the same shall be prima facie evidence of the selling of 
liquor contrary to law ; Provided, however, that this law 
shall not be construed as to apply to persons keeping a 
reasonable amount of spirituous liquors in his private 
residence for private use." 

This last provision of law sets out under what con- 
ditions searches may be made. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



ELECTIONS— SOLDIERS ABSENT FROM THE 
STATE NO AUTHORITY TO VOTE. 

Tallahassee, Fla., February 28, 1918. 

Ron. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Hear Sir: 

I have your communication of the 27th instant which 
reads as follows : 

"Attached hereto please find a telegram from Hon. 
Fred DeBerry of Orlando, which contains a request con- 



159 

cerDing the convening of the Legislature to pass laws 
allowing the men in the war to vote. Is there not already 
such a law? Kindly let me have your opinion at once." 

Replying to your communication I beg to advise that 
there is no law of this State authorizing persons who are 
beyond the jurisdiction of the State to vote in primary or 
general elections. 

Chapter 7380, Laws of 1917, provides for persons who 
are qualified electors of this State, and are within the 
State on the day of any primary or general election, to 
vote at such point as tbey may be on. such date upon 
the compliance with certain provisions mentioned in the 
said law. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



GAME— TRANSPORTATION OP GAME BIRDS FOR 
SCIENTIFIC PURPOSES. 

Tallahassee, Fla., March 7, 1918. 

Hon. Sidney J. Catta, Governor, 
Tallahassee, Florida. 

My dear Sir: 

I am in receipt of your communication of the 5th 
instant, enclosing letter from Mr. W. Montgomery with 
reference to the matter of his obtaining a permit to ship 
out of the State a few quail for breeding purposes, and 
note your request for my opinion as to the law upon this 
subject. 

Replying to your inquiry, I beg to advise that there 
appears to be no provision of law providing for the grn n t- 
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ing of a permit for the transportation of game birds as is 
desired by Mr. Montgomery. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



COUNSEL OF DEFENSE— NO AUTHORITY FOB 
COUNTY COMMISSIONER TO APPROPRIATE 
MONEY FOB COUNCIL OF DEFENSE. 

Tallahassee, Fla., March 18, 1918. 

Eon-. Sidney J. C'atts, Governor, 
Tallahassee, Florida. 

Dear Sir; 

I am in receipt of your communication of the 13tb 
instant with reference to the matter of you having re- 
quested an appropriation trom the Boards of County 
Commissioners of the several counties of the State of the 
sum of One Hundred Dollars each to be used for the 
National Council of Defense in this State, and note that 
you say — "My plan was to ask each County in the State, 
through their County Commissioners, to grant this 
$ 100.00 either in money or note which would be dis- 
counted at the Bank for the same and when the Legisla- 
ture met we would have the amount appropriated and re- 
turned to them plus the interest and the discount. If 
there is anything wrong in my doing this or complying 
with the request of the gentlemen in this letter kindly let 
me know." 

This is apparently an emergency that has arisen since 
the last session of the Legislature, and one that was not 
anticipated by that body, consequently no special statu- 
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tory provision was enacted covering tbis matter. In view 
of these conditions, and in the absence of any law 
specially making an appropriation for such purpose, I 
know of no funds out of which the Board of County Com- 
missioners could properly make such an appropriation. 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General, 



GUARDS— AMOUNT ALLOWED BAILIFFS AND 
SPECIAL GUARDS OR DEPUTIES. 

Tallahassee, Fla., March 27, 1918. 

Hon. Sidney J, Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 26th 
instant, enclosing letter from Hon. D. F. Burnett, Jr., 
Clerk of the Circuit Court, Madison County, Florida, with 
reference to the matter of the payment of fifty special 
deputy sheriffs in the case of State v. Barton, et al., and 
note that Mr. Burnett has to say with reference thereto. 

Replying to your inquiry, I beg to advise that under the 
provisions of Section 1683 of the General Statutes of 
Florida, Acts of 1906, it is provided that bailiffs may re- 
ceive per day not more than $1.25. This seems to be the 
only authority of law for paying bailiffs (deputy sheriffs). 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



11 — Arty. Gen. 
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LICENSES— COUNTY AND CITY NO AUTHORITY 
TO COLLECT LICENSES FROM FISH DEALERS. 

Tallahassee, Fla., March 28, 1918. 

Eon. Sidney J. Cattt, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the 20th 
Instant, enclosing letter from Hon. J. Asakiah Williams, 
Shell Fish Commissioner, to you under date of March 
16th with reference to certain County and City officials 
collecting a license from persons as fish dealers, and 
requesting that you issue a circular letter with reference 
to this matter. 

Replying to your communication, I heg to advise that 
Paragraph 13, of Section 14, Chapter 6877, LawB of 
Florida, ,\cts of 1915, provides as follows: 

"The licenses provided by this Section being police 
licenses exacted by the State in tbe control of her own 
property, over which a police control is necessary, no 
county, city, town or municipality shall impose any fur- 
ther license tax than herein provided. This provision 
does not, however, prevent. State, County and Municipal 
tax on personalty and reality as now provided by law." 

From the above provision of law, it appears that no 
County, City, Town or Municipality shall impose any 
license tax upon persons, firms or corporations engaging 
in the business of wholesale or retail fish dealers. 

With reference to the matter of yon issuing a circular 
letter to the various County Officers upon this subject, I 
beg to advise that it occur* to me that if the State Shell 
Fish Commissioner would notify all the County and 
Municipal Offlcere where any license has been by them 
heretofore collected of the law that such action on their 
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part will not occur again. However, I see no objection 
to yon writing a letter to such Officers calling their atten- 
tion to the paragraph of law above mentioned. 
Yours very tmly, 

VAX C. 8WEABINGEN, 

Attorney General. 



OFFICERS— NO AUTHORITY FOR AN OFFICER OR 
EMPLOYE TO CHARGE EXPENSES (WHILE AT 
HI8 PLACE OF RESIDNCE. 

Tallahassee, Fla., March 30, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in reecipt of your communication of March 30th, 
as follows : 

''One of our State Auditors, Hon. E. I, Matthews, is 
very anxious to get an opinion as to whether or not a 
person engaged in work for one of the ' Boards of the 
State has a right -to live in a certain place and to charge 
his expense account with Board while he is so living. In 
other words if a man resided in Tallahassee and did work 
for the State on a Board of any kind would he have the 
right to charge this Board money that he pays out every 
month to his expense account, or if he resided with his 
family in the city of Tallahassee, or any other city, would 
he have a right to charge his or his family's expenses to 
his expense account." 

Replying to your communication I beg to advise that 
the question of whether or not an employee's or officer's 
expenses, who is employed by one of the official boards 
of the State or appointed by the Governor to a position 
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or office, the duties of which are prescribed by law or by 
the board, under whose direction or suj»er vision snch 
person performs his duties, is one which in either regu- 
lated by law or by the board employing such person. 

In the case of Food, Drug and Fertilizer Inspectors, 
the law provides for a certain salary per annum and a 
sum not to exceed a certain amount per annum for travel- 
ing expenses while in the performance of his duties. 

In the case of Supervisors of State Convicts and Con- 
vict Camps of the State, the law provides a certain salary 
per month and actual traveling expenses. 

In the case of the State Health Officer, it is provided 
that he shall receive a certain salary per year together 
with his actual traveling expenses while engaged in the 
discharge of his duties as State Health Officer. 

In the case of Board of Control, the law provides that 
the members of said Hoard shall be paid their actual 
expenses while in the performance of their duties and 
traveling to, from or upon the same, the account for 
which shall be paid quarterly. 

In the case of the members of the State Koad Depart- 
ment, it is provided that they shall receive no compensa- 
tion therefrom but their actual, reasonable expenses in- 
curred in the performance of their duties. 

Under the provisions of law applicable to the several 
cases above set out with reference to officers and mem- 
bers of the said boards, it is my opinion that only 
such excuses as are dearly provided for under the law 
is a proper charge, and that from the facts as set out 
in your letter the charge for one's expenses while resid- 
iug with one's family is not such an expense as was con- 
templated in the several provisions of law applicable to 
the cases enumerated above. 

Yours very truty, 

VAs'c. SWEARING EX, 

Attorney General. 
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OFFICERS— LIABILITY OF, FOR MISTAKES CAUS- 
ING DAMAGES TO CITIZENS. 

Tallahassee, Fla., April 6, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 3d 
instant, enclosing letter from Mr. Z. F, Hall to yon under 
date of March 5th in which Mr. Hall desires to know 
whether the Clerk of the Circuit Court or his bondsmen 
are responsible for the errors made by such Clerk, and 
stating that nine mistakes in advertising and making a 
tax deed to him so that Court claims were made, and 
that he is ont f 125.00 on account thereof. 

Replying to your communication, I beg to advise that 
when a Clerk of the Court fails or refuses to perform 
or is negligent in the performance of the dnties imposed 
upon him by law or is guilty of misconduct in office and 
injury has resulted from such conduct without contribu- 
tory negligence on the part of the party complaining the 
Clerk is liable in damages therefor personally. 
7 Cyc, page 228, 
Mechem on Public Officers, 
Section 664. 
I would suggest that if Mr. Hall would consult with 
some local attorney to whom he could relate the whole 
facts in connection with the. matter that he could get in- 
formation as to his rights in the premises. 
Tours very truly, 

VAN C. 8WEARINGEN, ' 

Attorney General. 
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RECRUITING LABOB— LAW GOVERNING IN THIS 

STATE. 

Tallahassee, Fla., April 18. 1018. 

H*m. ftidnrtf •/. Catt#, Governor, 
Tallahassee, Florirfn. 

T>ear Sir: 

1 am in receipt of your letter of the 17th instant, en- 
closing letter from R. D. Fryer, of Sumatra, Florida, to 
you with reference to the question of whether or not there 
is any law covering the matter of recruiting labor iii this 
State to l»e removed to another State. 

Replying to your inquiry, I beg to advise that Section 
iiOGgggg of the Compiled Laws of 1014 provides as 
fullows: 

"All persons, whether acting as individuals or as 
emigrant agents or the employer or employees of such 
agents, who shall seek to influence and by such persua- 
sion cause the removal of any inhabitant from this State, 
or who shall seek to entice away from this State labor 
in this State by nny representation whatever, shall be 
subject to a license tax of five hundred dollars in each 
county where such business is carried on." 

In addition to the above provision of law Chapter 7273, 
Acts of 1017, provides for a Cotinty License Tax of 
$2,000.00 to be paid for doing a similar business to that 
mentioned in the above provision of law, and provides 
for a flue not exceeding fo,«'IOQ.OO or imprisonment in the 
County Jail for not more than twelve months, or both, in 
the discretion of the Conrt, for the violation of its 
provisions. 

If a person is recruiting labor in this State to be trans- 
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ported and em ployed beyond the limits of this State the 
two provisions of law above mentioned would apply. 
Yours very truly, 

VAX C. SWEARINGEN, 

Attorney General. 



LABOR— NUMBER OP HOURS OF MANUAL LABOR 
CONSIDERED A DAY. 

Tallahassee, Fla., April 18. 1918. 

Hon. Sidney J. Catta, Governor, 
Tallahassee, Flwida. 

Dear Sir: 

I am in receipt of your letter of the iTtli instante, en- 
closing letter from Mr. J. R. Woodbery, of Jamison, Flor- 
ida, and note that it is desired to know whether or not 
there is an eight hour law in the State of Florida for 
laboring men. 

Replying to the above inquiry I beg to advise that Sec- 
tion 2641, of the General Statutes of Florida, provides 
that "ten hours of labor shall lie a legal day's work, and 
whenever any person employed to perform manual labor 
of any kind by the day, week, month or year renders so 
many hours of labor, he shall be considered as having 
performed a legal day's work, unless a written contract 
has been signed by the person so employed and the em- 
ployer, requiring a less or greater number of hours of 
labor to be performed daily." 

The above provision of law fixes the number of hours 
considered a day's work in this State unless varied by 
contract. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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OFFICERS— WHEN OFFICE MAY BE DEEMED 
VACANT REQUIRING AN ELECTION. 

Tallahassee, Fla., April 30, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

Your request for opinion duly received to which vou 
attached communication requesting you to advise certain 
interested parties whether or not there will be a 
"vacancy" to be filled at the ensuing General Election 
(requiring nomination in the ensuing Primary) in cer- 
tain County elective offices whose incumbents you have 
suspended by reason of conviction of crime, etc. 

An answer to your inquiry is found in a proper con- 
struction to be placed upon the following constitutional 
and statutory provisions: Section 9, of Article XVIII, 
provides that "A general election shall be held in each 
county in this State on the first Tuesday after the first 
Monday in November, A. D, 1888, and every two years 
thereafter, for all elective State and County officers 
whose terms of office are about to expire, or for any office 
that shall have become vacant." 

Section la, of Article IV, provides "All officers that 
shall have been appointed or elected, and that are not 
liable to impeachment, may be suspended from office by 
the Governor for malfeasance, or misfeasance, or neglect 
of duty in office, for the commission of any felony, or for 
drunkenness or incompetency, and the cause of suspen- 
sion shall be communicated to the officer suspended and 
to the Senate at its next session. And the Governor, by 
and with the consent of the Senate, may remove any 
officer, not liable to impeachment, for any cause above 
named. Every suspension shall continue until the 
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adjournment of the nest session of the Senate, unless 
the officer suspended shall, upon the recommendation of 
the Governor, be removed; but the Governor may rein- 
state the officer eo suspended upon satisfactory evidence 
that the charge or charges against hira are nntrue. If 
the Senate shall refuse to remove, or fail to take action 
before its adjournment, the officer suspended shall re- 
sume the duties of the office. The Governor shall have 
power to fill by appointment any office, the incumbent of 
which has been suspended. Xo officer suspended who 
shall under this section resume the duties of his office, 
shall suffer any loss of salary or other compensation in 
consequence of such suspension. The suspension or re- 
moval herein authorized shall not relieve the officer from 
indictment for any misdemeanor in office." 

Section 6, of Article XVIII. provides that "The term 
of office for all appointees to fill vacancies in any of the 
elective offices under this Constitution, shall extend only 
to the election and qualification of a successor at the 
ensuing general election." 

First, it will be observed that Section 9, of Article 
XVIII, requires the holding of an election for any elec- 
tive office that shall have become "vacant." The ques- 
tion therefore arises — what is a "vacancy" within the 
meaning of the Constitution? It appears clear that there 
cannot be a removal without a concurrence of the Senate 
with the order of the Governor suspending. A removal 
occurs, under Section 15, of Article IV, as soon as and 
not before the Senate concurs. 

A removal creates a vacancy absolute, while a suspen- 
sion does not in that it must not only depend upon a 
future action of the Senate but it may also be termi- 
nated in either of three ways, — first, by reinstatement 
by the Governor; second, by refusal of the Senate to con- 
cur, and third, by the Senate adjourning without taking 
action. In this connection it may be stated that the 
power of the Senate in the present instance, unlike that 
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in reference to appointive offices, is routined solely to the 
question of removal — it having no power as to the 
aojKiiutment of a successor to an elective office. 

Section 208 of the General Statutes of Florida provides 
the ten condition** under which an elective office shall be 
"deemed vacant." It is observed that none of these has 
reference to an office the incumbent of which is suspended 
pending the convening of the Senate. 

It is, therefore, my opinion that there is no "vacancy" 
within the contemplation of Section 9, of Article XVIII, 
which provides for the electing of persons to fill elective 
county offices which have become vacant. 

In view of the fact that the suspension of certain offi- 
cers referred to was based upon conviction of felony, I 
will direct attention to Section 5, of Article VI. That 
Section authorizes the Legislature to enact the necessary 
laws to exclude from every office of honor, power, trust, 
or profit, all persons convicted of bribery, perjury, lar 
cetty or of infamous crime, yet provides that this lvgal 
disability shall not accrue "until after trial and convic- 
tion in due form of law." The legislation enforcing this 
Section is to he found in Section 21*5 of the General 
Statutes. The legal disability which excludes from office 
does not accrue until after trial and conviction by due 
form of. law." therefore, if it is made to appear that per- 
sons who have been convicted of felony have sued out 
a writ of error and obtained a superseded? it would then 
appear that such offices referred to above could not be 
deemed "vacant" within the contemplation of the con- 
stitutional provisions and Statutes referred to until final 
judgment "by due form of law." 

Bes[»ectfully submitted, 

VAX C. SWEARINGEN, 

Attorney General 
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CHILD LABOR LAW— HAS NO REFERENCE TO 
AGRICULTURE OR DOMESTIC EMPLOYMENT. 

Tallahassee, Pla,, April 19, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: % 

I am in receipt of your communication of the 18 th 
iuMtant, enclosing letter from Mr. L. M. Baker of 
Naragiia, Florida, to you, and note that yon deaire to 
know whether the child lahor law, of this State prevents 
children from engaging in agricultural labor and 
pursuits. 

Replying to your inquiry I beg to advise that Section 
24 of Chapter 6488. I^iws of Florida, Aets of 1913, pro- 
vides in part as follows: "Not shall any of the pro- 
visions of this Act be considered as applying to children 
engaged in agricultural or domeRtic employment." 

The above chapter is the law of this State upon the 
subject of the Regulating of the Employment of Minor 
children. 

Yours very trnly, 

VAN C. SWEARINOEN, 

Attorney General. 
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COUNTY GUARDS— ONLY OFFICERS NAMED IN 
THE STATUTE AUTHORIZED FOR A BAT- 
TALION. 

Tallahassee, Fla., April 25, 1918. 

Bon. Sidney J. Vatta, Governor, 
Capitol. 

Dear Sir: 

I am Id receipt of your letter of April 24th enclosing 
letter from Major William P. Smith, of Miami, as 
follows : 

"Our Home Guard is branching out to such an extent 
and is really becoming of some military value, that 1 
would like to have you create and appoint two additional 
utlicers, which officers I would like to nominate; Hon. 
Redmond B. Gautier, for First Lieutenant Judge Advo- 
cate, and Hon. John C. Gramling, First Lieutenant Ord- 
nance Officer. ^Ye are trying to make our Buttalion a 
complete and efficient unit, and to do this we need all of 
the officers that would go with a complete unit. * • • 

"If these appointments meet with your approval and I 
feel quite sure that they will, will you be kind enough to 
notify me and direct the Secretary of State to notify each 
of the appointees direct." 

Also a letter from Hon. John C. Gramling, of Miami, 
to you, upon the same subject. I note that you desire 
my opinion upon the questions submitted in these two 
letters. 

Replying to your communication I beg to advise that 
Section 6, of Chapter T2U2, Laws of Florida, Acts of 1917, 
provides as follows: 

"The formation of companies and of a battalion of 
Guards in its composition of officers and non-commis- 
sioned officers shall conform, as near as possible, to the 
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formation of infantry of the National Guard of Florida, 
provided, however, there shall not be more than the fol- 
lowing officers commissioned for each company and the 
battalion organized under the terms of this Act: For 
each company there shall be one captain, one first lieuten- 
ant and two second lieutenats, and, as a battalion or- 
ganization, one major commanding, with a staff of one 
adjutant with the rank of first lieutenant, and one quar- 
termaster with the rank of first lieutenant; one surgeon 
and one chaplain, each with the rank of first lieutenant ; 
and such non-commissioned staff as the battalion com- 
mander may detail and commission. 

"The commanding officer in each county shall be the 
supreme officer of the Guards and his orders and com- 
mands shall be obeyed by all officers and enlisted men 
of the organization. He shall also be reviewing officer 
of all summary court martial sentences." 

The provisions of this section Beeni to limit the num- 
ber of commissioned officers for each company and 
battalion organized under the provisions of this act. If 
the company and battalion have the quota of officers 
named in the section above quoted, it would appear that 
there is no authority to commission other officers. 

I would suggest that in the event that there be any 
vacancies in any of the offices mentioned in Section 6 that 
Section 1 of said chapter provides the manner in which 
the names of those selected as commissioned officers be 
presented to the Governor to be commissioned. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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SUNDAY— AUTHORITY OF CITIES TO PREVENT 
OPENING OF B UK I NESS HOUSES ON SUNDAY. 

Tallahassee, Fla., May 22, 1918. 

* 

Hon. Sidney J. Catta, Governor } 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of May 21st 
enclosing letter from Mr. S. H. King, Mayor, of Home- 
stead, Florida, to you with reference to the question of 
whether or not a Municipal corporation has the power to 
pass ordinances prohibiting the keeping open on Sunday 
of houses of business. 

Replying to your communication I beg to advise that I 
think that the city or town council has authority to pass 
such ordiaaces as may be necessary and expedient for 
the preservation of public, peace and morals, for the sup- 
pression of riots and disorderly assemblies, etc. Under 
such powers a municipality may in my opinion pass an 
ordinance covering the subject matter of Mr. King's 
letter. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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COUNTY PRISONERS, MAY BE HIKED OUT BY 
COUNTY COMMISSIONERS TO DO FARM 



LABOR. 



Tallahassee, Fla., May 29, 1918. 



Bon. Sidney J. CatU, Governor, 
Capitol. 

Dear Sir: 

Your communication of this date received enclosing 
letter from Hon. E. E. McLin, United States Food Com- 
missioner of Duval County, Florida, in which letter it 
is desired to know if the Board of County Commission- 
ers of said County may hire out the County Prisoners 
of that County, to be worked under the control and 
supervision of the County Guards, in order to assist the 
farmers in that County in gathering the potato crop, 
which, because of the shortage of labor, due to war con- 
ditions, will be subject to ruin and great loss if not gath- 
ered within the next few days, — the County to be paid an 
agreed sum per day or barrel for the services of such 
prisoners. 

Replying to the above will state that it is my opinion 
that the Board of County Commissioners has the dis- 
cretionary authority to so hire out the convicts for the 
purpose stated. Such a course is not prohibited by law ; 
in fact, it appears to be in accord with the present policy 
of the State to have the prisoners do road and farm labor. 
If their services were to be required for months instead 
of days it might be necessary that they should be let 
out on bids duly advertised, but this would hardly apply 
under the temporary emergency and conditions set out in 
Mr. McLin's letter. 

Respectfully submitted, 

VAN C. 8WEARINGEN, 

Attorney General. 
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VACANCIES— OCN COUNTY DEMOCRATS EXECU- 
TIVE COMMITTEE NOT FILLED BY GOV- 
ERNOR. 

Tallahassee, Fla., June 3, 191S. 

Hon. Sidney J. Catts, Governor, 
Tallahassee. Florida, 

Dear Sir: 

I am in receipt of your communication of May 31st 
enclosing letter from Mr. J. R. Miller, without place of 
residence given, in which he states that there is I 
vacancy in the Democratic Executive Committee of Lake 
County and asks you to appoint someone to AH this 
vacancy. I note that you desire to know whether you. 
as Governor, may appoint the County Executive Com- 
mitteeman to fill the vacancy. 

Replying to your communication I beg to advise that 
such vacancy as mentioned above cannot be filled by 
appointment of the Governor; it has to be filled by pri- 
mary election. 

Yours very truly, 

VAN C. BWEARINGEN, 

Attorney General. 



NAMES OF PERSONS— HOW NAMES MAY BE 
LEGALLY CHANGED. 

Tallahassee, Fla., June 3, 1918. 
Hon. Sidney J. Catts, Governor, 
Capitol. 
Dear Sir: 

I am in receipt of your letter of the 1st instant, en- 
closing letter from Mrs. G. E. Oglesby, 133 Sanford Ave., 
Sanford, Florida, with reference to the question of hav- 
ing her name changed. 
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Replying to your communi cation, I beg to advise that 
Section 2007, General Statutes of Florida, 1906, provides 
as follows: 

"The Circuit Court of this State shall have power and 
authority to change the names of persons residing in this 
State, upon a petition filled by such persons in any Cir- 
cuit Court. Such petition shall state the name of the 
petitioner, and the name such petitioner desires to take; 
and the court shall decree that the petitioner's name 
be changed to the name which said petitioner desires, by 
which the said petitioner shall ever thereafter be known." 

By following the method set out in the above statute 
it would appear the lady might have her name changed. 
Yours very truly, 

VAX C. SWEARING EX, 

Attorney General. 



STATE CHEMIST— TO JOIN IN SELECTING AN IN- 
DEPENDENT CHEMIST TO MAKE CHECK 
ANALYSIS WHEN MANUFACTURE DISSATIS- 
FIED. 

Tallahassee, Fla., June 15, 1918. 

Hon. Sidney J. Cat is, Governor, 
Capitol. 

Dear Sir: 

Your communication of .recent date duly receive;! in 
reference to controversy between Hon. R. E. Rose, State 
Chemist, on the one hand, and Hon. XV. A. McRae, Com- 
missioner of Agriculture and representatives of Hie Amer- 
ican Agricultural Chemical Company on the other, involv- 
ing the question of a check analysis to he made by some 
reputable . independent Chemist of certain samples of 

12— Atty. Gca, 
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fertilizers numbered 4521 and 4525, which were for 
warded to the Commissioner of Agriculture by C. F. 
Branan, a consumer, for analysis, in compliance with the 
law as laid down by Chapter 4893, Laws of 1901. 

This office is also in receipt of a communication from 
the Commissioner of Agriculture involving the same 
matter. He requests to be advised if under the law and 
powers conferred upon him he is authorized to insist 
upon the State Chemist turning over the samples in 
question and joining with him and the Manufacturer in 
the selection of an independent Chemist to make a check: 
analysis, the Manufacturer and consumer having made 
formal request, and a deposit having been made to cover 
costs. 

Both of the communications mentioned can be covered 
by this reply and will be written with taht in view. In 
the outset, however, it is well to state that the disputed 
points may be classed more a matter of policy than a 
question of law, and as to the former this office has hut 
little authority, but will make suggestions which it is 
hoped will be beneficial in the premises. 

It appears from the correspondence between the parties 
involved that special samples were taken by a consumer, 
C. F. Branan, of Sanford, Florida, as provided in Sec- 
tion 9 of Chapter 4893, Laws of 1901 (Section 1272 G. S.) 
and forwarded to the Commissioner of Agriculture who 
requested the analysis by the State Chemist as therein 
provided. The result of the analysis was not satisfactory 
to the Hanufatcurer in that such analysis indicated a 
shortage of certain guaranteed ingredients, thus having 
the effect of laying the Manufacturer liable to criminal 
prosecution, also confiscation of the fertilizer at the 
hands of State authorities and double damages at the 
hands of the purchaser. It appears from the correspoml- 
ence attached to both communications that the Manufact- 
urer, also the purchaser, Mr. C. F. Branan, requesterl that 
the unused portion of the said samples he delivered to 
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a referee Chemist— Mr. Branan waiving all right to the 
said samples— r if he in fact had any after delivering them 
to the Commissioner of Agriculture with the request that 
he have the State Chemist to analyze them. 

It appears that subsequent to the analysis above men- 
tioned the State Chemist, through Mr. Wilson, his assist- 
ant, and S. W. DuPuy, Chemist for the Manufacturer, 
made a joint check analysis of the two samples in ques- 
tion in the Laboratory of the State Chemist with the 
tatter's solutions, and obtained practically the same re- 
sults as in the first instance. Mr. DnPuy claims that he 
informed the State Chemist at the time of making the 
analysis in his Laboratory that the analysis would not lie 
binding upon the Manufacturer as he was working with 
solutions as to which he knew nothing of the accuracy 
and that his company would probably insist upon an 
umpire Chemist in case the results agreed with the 
former analyses. Mr. Hose insists that Mr. DuFoy 
stated that he would abide the results, and afterwards 
stated he was perfectly satisfied. These statements, of 
course, are in direct conflict, and involve merely a ques- 
tion of veracity as between Mr. Hose and Mr. DuPuy 
with which we are not concerned further than to state 
that whatever the agreement or intent was such check 
analysis in the State Laboratory with the solution used 
could not be said to be in full compliance with the law 
which requires the samples to be sent to a Chemist to be 
agreed upon by the Commissioner of Agriculture, the 
State Chemit and the party aggrieved. 

The point raised by the State Chemist is that Section 
9 of the statute taken alone makes no provision for a 
check analysis by an independent Chemist in case a party 
is dissatisfied. His position would require this Section 
to be construed independent of the other portions of the 
statute, whereas the rule has been well established that 
laws must be construed as a whole in order to give full 
force and effect to all of its provisions if that can be 
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done. It is not questioned, however, that Section 2 of 
the Law so provides for another Chemist where the sam- 
ples are taken by an officer of the State. It would seem 
also that if a check analysis by an independent Chemist 
becomes necessary at all it would be more necessary in a 
case where the sample is taken "unofficially," ag in this 
case, than when taken officially. The reason is obvious. 

The rules and regulations adopted by the Commis- 
sioner of Agriculture July 1, 1917, among other things, 
provide that "the object of the fertilizer and stock feed 
law is: First, to protect the consumer from fraud," etc. 
''Second, to protect the lawful dealer who has fully com- 
plied with the law," etc. To permit a consumer to have 
his samples analyzed, resulting adversely to the guaran- 
teed analysis of the Manufacturer, and to deny the Man- 
ufacturer a recourse by independent analysis, would be 
inconsistent with the apparent policy of the law and the 
legula lions of the Commissioner of Agriculture, and 
might result in an injustice unless the State Chemist's 
analysis is infalable. Our system of jurisprudence recog- 
nizes the policy of arbitration, and the policy of aiding 
aggrieved manufacturers, dealers and consumers in 
adjusting their claims seem to have been the intent of the 
statute, also the regulations referred to above. 

The communication of the Commissioner of Agricul- 
ture states that he desires to know the legal method to 
pursue in that the State Chemist in this case has refused 
formal requests to deliver to him the remainder of the 
samples in question to be analyzed by a Chemist to be 
agreed upon. The law in question seems to sustain the 

Co issioner of Agriculture: Section I pi sices the Stsite 

Chemist "under the general direction and supervision of 
tlie Commissioner of Agriculture." Cuder Section 9 of 
the law special samples are sent to the Commissioner of 
Agriculture and he is "authorized to require the Stale 
Chemist to analyze the same," etc. Section 15 gives the 
Commissioner of Agriculture sole authority "to establish 
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rules and regulations In regard to the inspection, analysis 
and sale of fertilizers * * * not inconsistent witli the 
provisions of the act, as in his judgment will hest carry 
out the requirements thereof," 

It is thus seen that the responsibility for carrying out 
this law is placed upon the shouldei-B of the Commis- 
sioner of Agriculture as the head of the department. The 
State Chemist's position is that of a subordinate. In 
fact, his duties and powers under this phase of the law 
are purely that of an analyst, and his rights both as 
Chemist and an officer are fully protected against an un- 
fair check analysis by being clothed with the power to 
join with the other two parties in chosing an independent 
analyst to be agreed upon. 

Under the above construction, the conclusion is that 
the Commissioner of Agriculture does not part with the 
control or supervision of those parts of samples which 
are not used by the State Chemist in making up his 
analysis until the matter is finally disposed of according 
to the "direction" of the Commissioner of Agriculture 
"as in his judgment will best carry out the requirements" 
of the law. I, therefore, advise that the Commissioner of 
Agriculture, being the head of the department and having 
the supervision and direction in carrying out the pro- 
visions of the Act, is entitled to direct the course to be 
pursued in regard to the unused portions of these sam- 
ples—they having served their purpose so far as the 
State Chemist is concerned, and in fact subject to 
destruction under the regulations after a three months 
period, and that the State Chemist should join in select- 
ing a reputable independent .Chemist, 

Eespectfully submitted, 

VAN C. SWEARINGEN, 

Attorney General. 
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TAX ASSESSORS— DISCRETIONARY POWERS AS 
TO FIXING VALUATION OF PROPERTY FOR 
ASSESSMENT. 

Tallahassee, Fla.. June 26, 1918. 

Emu Sidney J. Catts, Governor, 
Ta Uultassee, Florida. 

Dear Sir; 

I am in receipt of jour letter of the 24th instant, en- 
closing communication from Messrs. J. V. Burke and 
R. J. Patterson, Tax Commissioners, making complaint 
against Hon. E. B. Epps, Tax Assessor of Leon County, 
and note that yon desire my opinion upon the questions 
involved. 

The communication of the Tax Commissioners is as 
follows : 

"We have today examined the assessment rolls that 
are being prepared by Mr. E. B. Epps, Tax Assessor Leon 
County, and notwithstanding the fact that we have re- 
quested him repeatedly to make his assessments in con- 
formity with the understanding and agreement entered 
into between the Tax Assessors, Boards of County Com- 
missioners of the State and the Tax Commission, we find 
that he is failing to do so. He has stated to us em- 
phatically that he will not make any changes of con- 
sequence upon his last year assessment rolls — which 
a&sessment is entirely out of proportion to that of other 
counties in the State. 

"The real estate valuations being placed upon the best 
hinds of Leon County are less on an average than twenty- 
five (25) per cent., possibly, of the real value, and are 
very much below the value placed on lands of similar 
character in other counties of the State. It is unfair 
to the tax payers in other counties to allow this value 
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to be placed on property in Leon County, especially when 
we considered the fact that a very large proportion of 
the taxes paid in the other counties of the State is ex- 
pended on the institutions located in the City of Talla- 
hassee and Leon County. 

"We ask that you take such steps at the very earliest 
moment possible to have this condition remedied. What- 
ever action is taken should be immediate as the roll for 
assessment is now being made, and action should be 
taken before the work goes farther and the time for com- 
pleting the work grows shorter." 

The law upon the subject as it relates to the duties 
of the Tax Assessor is found in Section 6 of Article VIII 
of the Constitution, and Chapter 5596, Laws of Florida. 

Section 6, of Article VIII of the Constitution provides 
for a County Assessor of axes, and provides that the 
powers, duties and compensation shall be provided by 
law, 

Chapter 5596, above mentioned, provides in Section 12 
tii at the County Assessor of Taxes, with the assistance 
of such Assistant Assessors as may be nominated and 
appointed by the County Commisioners, shall between 
the first day of January and the first day of July in each 
year, ascertain by diligent inquiry the names of all tax- 
able persons in his County, and all of their taxable per- 
sonal and real property therein, on the first day of Jan- 
uary of such year, and shall make out an assessment roll 
of all such taxable property. 

Section 13 of said Chapter 5596 provides that the Tax 
Assessor shall set down in the assessment roll, in sepa- 
rate columns, to the best information he can obtain, 
* * " "the full cash value of the personal property 
owned by or to be taxed to such person as provided by 
law." 

Section 18 of said Chapter 5596 provides that "all per- 
sonal estate liable to- taxation, the value of which shall 
not have been specified under oath as aforesaid, shall be 
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estimated by the County Assessor of Taxes, at its true 
cash value, according to his best judgment and informa- 
tion, and Mr failure by neglect or refused to make such 
estimate shall be a cause of suspension by the <iovemor," 

Section 20 of said Chapter 5596 provides that ''The 
County Assessor of Taxes shall ascertain by personal in- 
spection, where not already sufficiently acquainted there- 
with, the value of the lands and assess them at their full 
cash value • • "." 

It appears from the above provisions of law that the 
County Assessor of Taxes is to assess all property both 
personal and real at its full cash value, as may be deter- 
mined by him "to the Iwst information he can obtain" 
as to personal property, and "ascertain by personal in- 
spection where not already sufficiently acquainted there- 
with" in the case of lands. 

Section 25 of Said Chapter 5596 provides that the 
assessment roll shall be complete oo or before the first 
Monday in July, in every year, "on which day such 
Assessors shall meet with the Board of County Commis- 
sioners at the Clerk's office * * * for hearing com- 
plaints and receiving testimony ns to the value of any 
property, real or personal, as fixed hy the County Assessor 
of Taxes, of perfecting, reviewing and equalizing the 
assessment * * *." 

Section 24 of said Chapter 5596, provides that "The 
Board of County Commissioners shall have full power to 
equalize the assessment of the real estate or personal 
proj^erty in their respective counties, and for that pur- 
pose may raise nr lower the value fixed by the County 
Assessor of Taxes on any particular piece of real estate 
or item or items nf j>ersonal property." 

The complaint presented to you by the Tax Commis- 
sioners, against the County Assessor of Taxes of Leon 
County, appears to have as its basis the alleged failure of 
the Tax Assessor to assess the real property of Leon 
County in accordance with an agreement of The Tax 
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Commission, the Tax Asessors and the Board of County 
Commissioners of the several counties of the State, which, 
as I understand, in effect was to make assessments on a 
fifty per cent, valuation. 

The action of the Tax Commission, Tax Assessors, and 
Hoards of County Commissioners in entering into such 
agreement had no foundation in law and was in con- 
flict with the specific provisions of law vesting the dis- 
cretion in the Tax Assessor to fix the valuation of prop- 
erty both real and personal in the manner provided in 
the provisions of law hereinbefore set out, and so far as 
such agreement is concerned a failure to abide thereby 
would not involve the Tax Assessor in any legal way. 
The law provides for an assessment at a full cash value, 
and the County Tax Assessor is vested under the law 
with judgment to exercise in determining such value. 

Under the decisions of our Supreme Court, the pre- 
sumption is that those administering the laws have prop- 
erly discharged their duty, and without misconduct, until 
the contrary appears. See Montgomery v. State, 53 Fla. 
115. 

In the case of Tampa v. Kaunits, 39 Fla. 683, it is 
held that an Assessor cannot delegate the exercise of his 
official discretion in making the assessment. 

Therefore, when the County Assessor of Taxes fixes, in 
the manner provided by law, the valuations of real and 
personal property he is presumed to have properly per- 
formed bis duty, and exercised his official discretion to 
the best of his judgment. 

The complaint as contained in the letter of the Tax 
Commissioners, above quoted, sets out what they think 
is an error of judgment on the part of the Tax Assessor 
of Leon County in placing valuations upon the real prop- 
erty of said County, but under the law the Tax Assessor 
is the only officer vested with this duty, and as I under- 
stand the law, not until the Board of Couuty Commis- 
sioners meet on the first Monday in July as a Board of 
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equalizers, does toe law provide for any review of his 
judgment in the matter of assessments of property. 

In my opinion the above quoted communication from 
the members of the Tax Commission does not specifically 
set forth that the said Tax Assessor, Hon, E, B. Epps. 
has abused his discretion under the law in assessing 
property in Leon County, Florida. 

Respectfully submitted, 

VAN C. SWEAR I N( JEN, 

Attorney General, 



STATE ATTORNEYS— AUTHORITY TO APPOINT 
DEPUTY STATE ATTORNEY. 

Tallahassee, Fla., June 27, 1918. 

Bon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the 26th 
instant, enclosing letter from Hon. M. A. McMullen. 
State Attorney, in which he states Unit he had been 
considering very seriously the matter of enlisting for 
service in the United States Army, but before doing so 
be wishes to know if he can get leave of absence from 
his office as State Attorney in accordance with the pro- 
visions of Chapter 7393, Acts of 1917, Laws of Florida. 

Replying to your communication, I beg to advise that 
under the provisions of said Chapter only those officers 
who are authorized under the law to appoint deputies 
may obtain leave of absence as desired by Mr. McMullen. 
There being no provision of law for the appointment of a 
Deputy State Attorney, I do not think that the pro- 
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visions of the Chapter mentioned are sufficiently broad fcu 
permit Mr. McMullen to obtain a leave of absence. 
Very respectfully, 

VAN C. SWEARINGEN, 

Attorney General. 



OFFICES— ONE MAT AT THE SAME TIME HOLD 
THE OFFICE OF SUPEBVISOR OF REGISTRA- 
TOH AND CLERK OF THE COUNTY JUDGE'S 
COURT. 

Tallahassee, Fla., July 5, 1918. 

Eon. Sidney J. Oatta, Governor, 
Capitol, 

Dear Sir: 

Your communication of the 2d instant duly received 
which reads as follows: 

"Enclosed please find a letter from Mr. Carl Hclmer, 
Jr., who says that lie was elected Supervisor of Registra- 
tion by a large majority, but I note from his stationery 
that he is Clerk of the County Judge's Court. Can he 
hold both of these offices at the same time? Please let 
me know at once." 

Replying to the above, will advise that while Section 
2647 of the General Statutes provides that every County 
Judge shall have power to appoint a Clerk of his Court, 
who may exercise all non-judicial functions which the 
County Judge may perform, yet I do not think the office 
of Supervisor of Registration and Clerk of the County 
Judge's Court are such as would be prohibited as against 
holding or performing the functions of more than one 
office under the Government of this State within the con- 
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templation of Section 15, of Article XVI of the Constitu- 
tion. In fact, the position of Clerk of the County Judge's 
Court could not be deemed an office within the meaning 
Of the Constitution which provides that all officers shall 
he appointed by the Governor, or elected by the people. 
Also, there is a rule of taw well settled that where a 
person accepts an office while holding another he auto- 
matically vacates the latter, — so in either rase you would 
l>c justified in commissioning Mr. Helmer, Supervisor of 
Registration of Dade County. 

Respectfully submitted. 

VAN C. SWEARINGEN, 

Attorney General. 



OFFICER S— AUTHORITY OP GOVERNOR TO 
GRANT LEAVE OF ABSENCE TO STATE 
GEOLOGIST FOR OVER THIRTY HAYS. 

Tallahassee, Fla., July 5, 1918. 

Hon. Sidrtey J. CatU, Governor, 
Capitol. 

Hear Sir: 

Your communication of the 2d instant duly received 
as follows: 

"Enclosed please find a letter from Mr. E. H. Sel lards, 
State Geologist, asking for a leave of absence for seven 
months from his work as State Geologist in the State of 
Florida without pay to accept an invitation to work this 
length of time in the State of Texas. As I have never 
granted any officer so long a vacation and am not posted 
a* to my powers in regard to a vacation of this length 
I ask you to go thoroughly into the legal status of the 
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case and see whether I can allow said vacation of seven 
months to him or not." 

Replying will state that Section 299 of the General 
Statutes reads as follows: 

'ABSENCE FROM STATE OF CERTAIN OFFI- 
CERS. — When any administrative officer of the execu- 
tive department shall desire to absent himself from the 
State he shall be permitted to do so upon notifying the 
Governor in writing of snch intention, but he shall re- 
turn to the State and to the performance of bis duties 
whenever requested by the Governor to do so, and upon 
his failure so to do the Governor may declare his office 
vacant and may fill the same as provided by law." 

The above statute appears to clothe you with power to 
grant this request of the State Geologist. 

The reasons that Dr. Sellards gives in the letter to you, 
which is attached to your request for an opinion, for mak- 
ing this request are as follows : 

"As mentioned to you in conversation a few weeks ago, 
there is open to me the opportunity of undertaking geo- 
logical work for the State of Texas. In thinking this 
matter over it has seemed to me that temporary service 
in that state would be of very considerable aid to me in 
the work that I am doing in Florida. As you know 
Texas and Florida are in the same large belt of Coastal 
Plains country, and the formations there have certain 
similarities to those in this state. Texas is a large pro- 
ducer of petroleum. A part of the Florida survey work 
on which I hope to issue a report within the next year 
relates to the possibility, if there is a possibility, of get- 
ting petroleum within this .state. This report is intended 
to encourage drilling test- wells for oil where the con- 
ditions appear promising, if any such localities are fount!, 
and to advise against drilling test-wells where conditions 
are not promising. Experience in the petroleum fields 
of Texas where there Is a degree of similarity of surface 
conditions could not fail to give increased confidence in 
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the advice that the State Geologist gives on this subject. 
There are other minerals also, as sulphur deposits, which 
are found in Texas and may not unreasonably be sought 
for in Florida. It is difficult to work out fully the 
geology of Florida because the land is so nearly level and 
so few of the strata are exposed. In all of this work 
it is an advantage to have as much experience as possi- 
ble with geologic conditions in other states where con- 
ditions are similar. 

"In view of these facts and in the beliefs that it will 
be to the interest of better service to this State, I beg to 
ask, if it is practicable, to be allowed a leave of absence, 
without pay, from my work as State Geologist, for a 
period of seven months from September 1, 1918, to March 
31, 1919, the whole of this time to be sjient in geological 
work for the State of Texas. If this request is granted 
I shall then make plans for the continuance of the work 
in Florida for this period of time in such a way that the 
interests of the State will not be neglected during my 
absence. The plan would include the continuance of the 
work that is now being done by Mr. H .Gunter, Assistant 
on the Survey, and in addition certain special investiga- 
tions which I should arrange for subject to your approval. 

"On September 1, 1918, I shall have given fourteen 
years continuous service to scientific work in Florida : 
Three years as Professor of Geology and Zoology at the 
State University, and a little more than eleven years in 
the office of State Geologist. I believe that you will 
agree that seven months is not a long absence from work 
that has gone on continuously for that length of time, 
and that the request for leave without pay, for study of 
geologic conditions elsewhere is not asking as much as 
though it were a request for absence for some other 
purpose. Immediately upon my return I shall expect to 
complete and issue the report to which I have referred 
relating to geologic conditions in Florida and their bear- 
ing upon the possibility of the presence of oil." 
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The statute quoted above in my opinion gives you au- 
thority and discretion to grant the request of I>r. 
Sellards. 

Respectfully submitted, 

VAN C. SWEARING EN, 

Attorney General. 



COUNTY GUARDS— OFFICERS OF MAY BE RE- 
MOVED BY GOVERNOR. 

Tallahassee, Fla., July 8, 1918. 

Bon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your letter of June 29th, enclosing 
letter from Mr. Charles M. Jones to Mr. L. C. Noyes, Jr., 
Second Lieutenant, Lakeland, Florida, with reference to 
certain conduct of Mr. Noyes as Second Lieutenant of the 
Company of County Guards of which Mr. Jones is Cap- 
tain. I note that you desire to know whether or not in 
military affairs the evidence submitted to the Governor 
for removal of officers must be sustained by charges 
sworn and subscribed to before officers using the seal 
as in the case of civil officers; also whether the fact that 
this officer becoming drunk and using vulgar and in- 
decent language is sufficient to remove him. 

Replying to your communication I beg to advise that 
under the provisions of Chapter 7292, Laws of Florida, 
Acts of 1917, providing for the organization of County 
Guards, it is provided in Section 3 that "A commissioned 
officer may be discharged * * * by the Governor find 
shall be discharged upon the recommendation of the Com- 
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manding Officer by the Governor." Mr. Noyes being a 
commissioned officer it would seem that be would come 
under the provisions of law above quoted. 

Whether or not it can be considered that the letter d 
Mr. Jones to you and the copy of his letter to Second 
Lieutenant Noyes is a recommendation to you for his 
discharge is not oelar. 

It appears from the provisions of law above quoted 
that upon the recommendation of the Com mantling Offi- 
cer, the Governor shall discharge such commissioned 
officer. 

Respectfully submitted, 

VAN C. SWEARING EN, 

Attorney General. 



COUNTY GUARDS— BOND EXECUTIVE FOR 
RIFLES. 

Tallahassee, Fla., July 9, 1918. 

Hon-. Sidney J. Catta, 6-Overnor, 
Tallahu user, Florida . 

Dear Sir: 

I am in receipt of your letter of June 26" th with refer- 
ence to the issuing of lines to the County Guards of this 
State by the U. S. Government, and note that you desire 
to know who should execute the bond to secure the issue 
of said rities. 

Replying to your inquiry, I beg to advise that it 
appears from Section 3, Special Regulations Xo. 37, 
Governing the Issue of Hides and Ammunition to Home 
Guards, that where "a bond is required, it must be signed 
by the Commanding Officer of the State, Territory, or 
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District Guard of the State, Territory, or District of 
Columbia, for which use the property is issued * * *." 
Therefore, the bond should be executed by the Com- 
manding Officer of the County Guards for whose use the 
property is issued. 

YourB very truly, 

VAN C. SWEARING EN, 

Attorney General. 



STATE GEOLOGIST— AUTHORITY TO EMPLOY 
ASSISTANTS. 

i 

Tallahassee, Fla., July 10, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida, 

Dear Sir: 

I am in receipt of your letter of the 9th instant, en- 
closing communication from Dr. E. H. Sella rds. State 
Geologist, with reference to the question of employing 
an assistant to make examinations and study of a num- 
ber of samples from various wells in the State so that 
certain data may be obtained to be included in the per- 
manent Geological History of our State, and note that 
you desire to know whether or not the employment of 
such assistance is authorized under the law. 

Replying to your communication, I beg to advise that 
Section 1230-J, of the Compiled Laws of 1914 (Section 2, 
Chapter 5681, Acts of 1907) provides as follows : 

"The State Geologist shall appoint subject to the 
approval of the Governor such assistance as he may find 
necessary to enable him to successfully, and with rea- 
sonable dispatch, accomplish the object of the survey, and 

13— Atty. Gen, 
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such assistance shall be entirely under the control of 
the State Geologist." 

It would appear from the above provision of law that 
if it be deemed necessary by the State Geologist to em- 
ploy such assistant as suggested in his letter to enable 
bim to successfully accomplish the object of the geologi- 
cal survey work that upon recommendation, and approval 
by you, such assistance may be lawfully employed. 

I am returning herewith enclosures. 
Yours very truly, 

van c. swearingen, 

Attorney General. 



O F F I C E R S— AUTHORITY OF GOVERNOR TO 
GRANT LEAVE OF ABSENCE TO STATE AT- 
TORNEY EXTENDING OVER THIRTY DAYS. 



Tallahassee, Fla., July 10, 1918. 

Eon,, Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

Your communication of the 29th ult., was duly re- 
ceived which reads as follows: 

"Enclosed please find a letter from Mr. John C. Gram- 
llng, State Solicitor, who desires a two months' vacation 
from his place of work in South Florida. The longest 
vacation that I have ever granted to any state official 
is one month. As I am in doubt in regard to my con- 
stitutional right to grant a two months' vacation I re- 
spectfully ask that you give me your legal opinion con- 
cerning the same." 

The communication of Hon. John C. Gramling referred 
to reads as follows: 
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"I wanted to leave the State for about two months, 
and am thinking of leaving about the first of July, to go 
to Colorado for a vacation. We do not have any terms 
of Circuit Court during that time, and consequently it 
will not interfere with the office of State Attorney. How- 
ever, I would be pleased for you to write me that it is 
all right for me to leave for this trip," 

Replying to the above will state that I know of no 
provision of our Constitution which would prohibit the 
granting of this request. We have a statute which won Id 
appear to authorize you in the exercise of your discre- 
tion to grant leave of absence even beyond thirty days. 
I have reference to Section 299, General Statutes, read- 
ing as follows: 

"When any administrative officer of the executive 
department shall desire to absent himself from the State 
he shall be permitted to do so npon notifying the Gov- 
ernor in writing of such intention, but be shall return 
to the State and to the performance of his duties when- 
ever requested by the Governor to do so, and upon his 
failure so to do the Governor may declare his office 
vacant and may fill the same as provided by law," 

In this connection, it is well to remember that there 
are several duties required of State Attorneys under the 
statute of this State that may be performed when the 
Circuit Court is not in session, but I know of no reason 
why the State Attorney and the Circuit Judge could not 
agree upon some one to perform those duties in the 
absence of Mr, Gramliug. 

Yours verv truly, 

VAN C. SWEARING EN, 

Attorney General. 
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INTOXICATING LIQUORS— CERTAIN NON-INTOX- 
ICATING PROHIBITED UNDER CHAPTER 7283 
LAWS OF 1917. 

Tallahassee, Fla., July 11, 1918. 

Bon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir; 

Your communication of the 21st ult, dulj received, 
enclosing letter from W. H. Dowling, Sheriff of Duval 
County ; also the analyses of certain beverages submitted 
to Hon. R. E. Rose, State Chemist, with a letter of ex- 
planation of the said analyses from the latter, — the 
beverages analyzed and referred to being as follows: 

"No. 1788, Bis-mac; 
No. 1789, Cerva; 
No. 1790, Hytone; 
No. 1791, Kovar; 
No. 1792, Mecca; 
No. 1793, Quizz; 

No. 1795, Daneiger's Blackberry Flavor Cordial." 

It is noted that you wish to be advised so that you may 
inform Sheriff Dowling whether or not there is a viola- 
tion of the law in the sale of these beverages in dry terri- 
tory, or counties or precincts which have adopted pro- 
hibition. 

Replying will advise that the law in question is found 
in Section 1, of Chapter 7283, Laws of Florida. 1917, 
wherein it is stated that the term "prohibited liquors 
and beverages" shall include and be deemed to embrace 
the following: 

"Third. All malted, fermented or brewed liquors of 
any name or description, manufactured from malt wholly 
or in part, such as beer, lager beer, near beer, porter or 
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ale, and all brewed or fermented liquors and beverages 
id which maltose is a substantial ingredient, whether 
alcoholic or not or whether intoxicating or not." 

"Fourth. And any drinks, liquors or beverages con- 
taining one-half of one per cent, of alcohol or more by 
volume at 60 degrees Fahrenheit, or any other liquids 
or liquors manufactured or sold, or otherwise disposed 
of for beverage purposes, containing said amount of one- 
half of one per cent, of alcohol or more." 

"Sixth. All liquors and beverages or drinks made in 
imitation of or intended as a substitute for beer, ale, wine 
or whisky or other alcoholic or spirituous, vinous, or 
malt liquors, including those liquors and beverages com- 
monly known and called near beer." 

It is observed that the third paragraph prohibits all 
near beer in which maltose is a substantial ingredient, 
whether alcoholic or not or whether intoxicating or not. 

It is also observed that the fourth paragraph of said 
section prohibits beverages containing one-half of one 
per cent, of alcohol, or more, which, of course, would not 
include the beverages as analyzed by the State Chemist 
as neither of them exceed one-half of one per cent. 

The sixth paragraph includes all beverages made in 
imitation or intended as a substitute, including those 
beverages commonly known and called near beer. 

In the recent case of Fine v. Moran (Florida) 77 So. 
533, the Supreme Court of this State held that the above 
provisions were lawful exercise of the police power, and 
that the Legislature regarded the traffic in non-intoxi- 
cating liquors described in Section 1 of the Act in ques- 
tion as a public evil "inasmuch as such traffic afforded 
a cover for traffic in intoxicating liquors, a subterfuge 
for the sale of the more harmful beverages; that to this 
extent, if no further, it hinders, if it does not altogether 
defeat, the enforcement of the laws against the sale of 
intoxicating liquors." 

The Supreme Court further held: "We do not 
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judicially know that the liquors or beverages described 
by this Act are harmless, possess no deleterious ingre- 
dients, and may not be easily and conveniently used as 
a cover for the sale of, or traffic in, intoxicating 
beverages." 

The conclusion is that whether or not any of the bever- 
ages mentioned are in fact used as a substitute for beer 
or near beer is a question of fact that should be deter- 
mined by the circumstances involved in each case, and 
that no general or blanket rule can be laid down that 
would cover all instances of the kind in question. In 
other words, it is more a question of proof than of law. 

It would seem that the State Chemist's analyses of all 
the beverages mentioned above would indicate that they 
are prohibited by the statute as being a substitute for 
beer, and it is my opinion that the Sheriff would be 
justified in instituting a prosecution if in his judgment 
these beverages are really being used as a substitute f»r 
beer. 

Respectfully submitted, 

VAN C. SWEARING EN, 

Attornev General. 



PROBATION OFFICER— AUTHORITY TO APPOINT 
ASSOCIATE PROBATION OFFICER. 

Tallahassee, Fla., July 16, 1918. 

Eon, Sidney J. CatU, Governor, 
TaUahaxaee, Florida. 

Dear Six: 

I am in receipt of your letter of the loth instant, en- 
closing letter from Hon. Ben Shepard, Clerk, Board of 
County Commissioners, Dade County, to you, to which 
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is attached resolution of the Board of County Commis- 
sioners requesting and recommending the appointment of 
an Associate Probation Officer of Dade County (Miss 
Frances Scott), and note that you desire my opinion 
upon the law involved. 

Replying to your communication, I beg to advise that 
Section 2 of Chapter 6494, Laws of Florida, 1913, pro- 
vides that the Governor may appoint in each County an 
Associate Probation Officer, therefore you are author- 
ized to make the appointment as recommended by the 
Board of Comity Commissioners. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



CONSTITUTIONAL AMENDMENT— AUTHORITY OF 
THE LEGISLATURE OF 1919 TO ACT UPON 
FEDERAL PROHIBITION AMENDMENT. 

Tallahassee, Fla., July 22, 1918. 

Hon, Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

Your communication of the 17th ult., was duly re- 
ceived, as follows: 

"Attached hereto please .find a letter from Mr. H. P. 
Caro, Pensacola, Florida, which presents a legal ques- 
tion as to whether or not the Legislature of 1919 can 
legally pass the ratification of the prohibition amend- 
ment to our Federal Constitution. I desire you to go 
thoronghly into this matter and give me your legal 
opinion." 
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That portion of Mr. Caro's letter referred to reads as 
f o] lows : 

"I made the ratification of the prohibition amend- 
ment to the Federal Constitution the predominant issne 
in mv campaign, yet I found a number of voters Contend- 
ing that the 1919 Legislature could not legally act on it. 
Now, I suggest that immediately after the General Elec- 
tion in November that you call a special session of the 
Legislature to ratify this amendment, and if we then find 
we are unable to do so have the State law preventing the 
ratification of the amendment appealed to the U. S. 
Supreme Court in an effort to prove it an infringement 
on the Constitution of the U. S. in which case if we are 
successful we can ratify the issue in our regular session." 

It is assumed that Mr. Caro had reference to Section 
19, of Article XVI of the Florida Constitution, which 
reads as follows : 

"No convention nor legislature of this State shall act 
upon any amendment of the Constitution of the United 
States proposed by Congress to the several states, unless 
such convention or legislature shall have been elected 
after such amendment is submitted." 

The only provision of the Federal Constitution affect- 
ing the submission of proposed amendments for ratifica- 
tion by said Legislature is Article V, which provides that 
amendments proposed by Congress shall be valid "when 
ratified by the Legislature of three-fourths of the several 
states." and the only Federal Statute having reference to 
the subject is Section 303, United States Compiled 
Statutes, which provides as follows: 

"Whenever official nn(i<*e is received at the Department 
of State that any amendment proposed to the Constitu- 
tion of the United States has been adopted, according 
to the provisions of the Constitution, the Secretary of 
State shall forthwith cause the amendment to be pub- 
lished in the newspapers authorized to promulgate the 
Jaws, with his certificate, specifying the States by which 
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the same may have been adopted, and tbat the same has 
become valid, to all intents and purposes, as a part of the 
Constitution of the United States." 

It iB observed from the above that proposed amend- 
ments are submitted by Congress to the respective states 
without any restriction or further direction of Federal 
authority respecting the means or manner of their rati- 
fication except as in this case that it be done by the 
Legislature; and that if legislative action results in a 
ratification, the result is certified to the Secretary of 
Btate of the United States, as provided above, who pub- 
lishes the ratification when the number shall have 
reached three-fourths of the number composing the 
Federal Cnion. 

The rule has long been established that Federal Courts 
will follow a state's construction of its statute and its 
constitution (163 U. 8. 142-160 U. S. 386; 40 L. B. A. 
(X. S.) 393), and therefore no Federal authority, judicial 
or otherwise will modify or adversely review the State's 
action. 

As to our State Courts' authority to pass upon the 
question, considerable inference may be drawn from the 
fact our Supreme Court, at the time when State Legis- 
latures were required to elect United States Senators, 
held that it had no power to pass upon the legality of an 
election of a Senator by the Legislature (28 Fla, 441) 
then - acts being political or legislative and not subject 
to review but final; also has held that the Legislature 
and not the courts determine whether notice of local and 
special legislation has been published (05 Fla. 160) — it 
being purely a legislative function. 

It appears that the authority and power to act upon 
a Federal amendment has been placed solely within the 
discretion of the Legislative department of each State, 
and it would also appear that this discretion when rea- 
sonably exercised is not "reviewable by any other branch 
of our Government. 
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Judge Westcott, speaking for the Supreme Court (14 
Fla. 146) held that "The general rule is tha* for the 
erroneous exercise of either a judicial, legislative or 
executive discretion, there does not exist a remedy- 
through the medium of judicial supervision and review. 
As to pure legislative and executive discretion, judicial 
officers, cannot, as a matter of course, control them." 
The following well known authorities support that view: 
Coolers Constitutional Limitations 74; Black's Consti- 
tutional Law 83; 3 AM. & Eng. Ency. of Law 684; 12 
Corpus Juris 883. 

Our Supreme Court (61 Fla. 1) has also held that 
Section 19, of Article XVI does not relate to any execu- 
tive power or duty of the Governor, and Justices of the 
Supreme Court are not authorized to interpret it on 
request of the Governor. It is not even essential that 
executive approval be placed upon a resolution of 
ratification. 

There is a very noticeable absence of decisions touch- 
ing the powers and authority of a State Legislature to 
act upon a proposed amendment to the Federal Constitu- 
tion, which no doubt sustains the view that neither the 
United States nor State Courts have undertaken juris- 
diction. 

We have at least one precedent in this State, which 
arose under like conditions, recorded in Senate Journal 
1911, page 1673, where a Senate Committee report was 
adopted which recommended that in view of said Section 
19, of Article XVI, they should decline to act upon the 
Federal Income Tax Amendment, and stated that "in 
order to make the matter clear," they recommended 
"that the same be acted upon by the Legislature of 1913." 

Legislatures, unlike courts, are not usually bound by 
precedents, and the members of 1919 may decide that 
that "Legislature have been elected after such amend- 
ment is submitted," within the meaning and contempla- 
tion of the said constitutional provision in that ail save 
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sixteen out of one-hundred and nine members of the 
Legislature have been elected in an election held since 
the amendment was submitted. 

It follows from what has been said that whatever 
opinion the Attorney-General may express at this time as 
to the legality of the ensuing Legislature's action or non- 
action upon the amendment, the Legislature would not be 
legally bound by it; in the exercise of a function inde- 
pendent of the other two branches of our Government, 
and to undertake to prejudge the matter might be con- 
sidered an infringement upon their legislative powers 
and discretion; it would be otherwise, however, if the 
Legislature by resolution, as provided in Section 87, Gen. 
eral Statutes, should request such opinion, and even then 
they would probably be hound only ethically. 

It is quite clear also that if the Legislature should be 
called in special session immediately after the ensuing 
General Election, they would have the same authority 
to act as the regular session convening in April, hut it 
would serve no useful purpose to so convene it if there 
is no power of review vested in any other department. 
State or National. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



CITIES AND TOWNS— GOVERNOR HAS NO AU- 
THORITY TO SUSPEND ORDINANCES. 

Tallahassee, Fla., Jnly 26, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the 25th 
instant to which is attached a petition of numerous citi- 
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zens of St. Johns County addressed to you asking that 
you nave suspended the law governing the impounding 
of stock and beef cattle in the town of Hastings during 
the continuance of the great war if the same be within 
your power, and I note that you desire to have my 
opinion upon the question involved. 

Replying to your communication, I beg to advise that 
the Governor has no authority under the law to suspend 
the enforcement of a City Ordinance. It occurs to me, 
however, that if the petitioners would bring the matter 
to the attention of the City Council of the town of Hast- 
iugs tbat body would doubtless give as much relief in the 
matter as they deem consistent. 

Yours very truly, 

VAX C. SM'EABIXGEX, 

Attorney General. 



AUTOMOBILES — OWNERS NOT ENTITLED TO 
SPECIAL NOTICE TO PROCURE AND DISPLAY 
LICENSE TAGS. 

Tallahassee, Fla., August 2. 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your Tequest for opinion of the 1st 
instant to which was attached a letter from Hon. W. A. 
Blount, Jr., County Solicitor of Escambia County, in 
which letter it is stated that some fifty names have been 
furnished him by the Sheriff of persons who are violat- 
ing Chapter 7275, Laws of 1917, in that (1) some owners 
or operators of automobiles have only one metal number 
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l)late displayed thereon either on front or rear, and (2) 
some have none at all; and the County Solicitor desires 
to be advised if he should not, under the circumstances, 
insert in the newspapers a notice giving those persons, 
especially of the first class mentioned, a reasonable time 
to fully comply with the law, and after that time file 
informations against all persons reported as having 
failed to comply. 

Replying, will advise that it is my opinion that the 
law should be enforced in accordance with its provisions. 
The metal tags are furnished for the specific purpose of 
notifying the public, and officers especially, that a car is 
registered with the State Comptroller, and if that car 
or automobile fails to have the tag on the front and rear 
as provided the law is violated, for some persons may 
have one tag and some the other, and thus evade the 
law to that extent. If an automobile has only one or no 
tag it would be a matter of defense. Section 4 of the 
Act in question provides very clearly how a certificate 
of registration, or a number plate, may he replaced when 
mutilated, destroyed or lost simply by the payment of 
one dollar to the State Comptroller, All persons owning 
or operating automobiles must be presumed to know 
what the law is, and it is obvious that this office would 
not be authorized in advising that you would have au- 
thority to do other than to enforce the law ag it is 
written. 

As a matter of policy, the Sheriff or County Solicitor 
may be justified in deter mi nig by investigation whether 
or not a person in fact has a certificate of registration, 
and if he has he should be required to account for the 
metal plate, and it would depend npon the circumstances 
of each case as to whether or not a prosecution should 
be instituted under those circumstances. 
Yours very truly, 

VAX C. SWEARING EN, 

Attorney General. 
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ADJUTANT GENERAL— AUTHORITY OF GOVERN- 
OR TO WITHHOLD HIS APPROVAL OF REQUI- 
SITIONS OF ADJUTANT GENERAL FOR UN- 
WARRANTED EXPENSES. 

Tallahassee, Fla., August 5, 191S. 

Hon. Sidney J. Caffs, Governor, 
Capitol, 

Dear Sir: 

I am in receipt of your communication of the 2*1 
instant as follows: 

"Enclose please And copy of letter I have written *o 
General Christian in regard to the expense account for 
Stenographers and Clerk hire. 

"Will you kindly review tbis business, and see whether 
or not it is exorbitant, concerning the fact that there is 
no National Guard in this State at this time, and that 
Major Anderson does most of the Military work in the 
State." 

It is observed from the copy of your letter to the 
Adjutant General attached to the above communication 
that the Adjutant General has made requisition upon the 
Comptroller, subject to yonr approval, for {400.00 for 
salaries of stenographers or employees, and that you state 
there is no National Guard in this State at this time, and 
that you also state that Major Edward Anderson is doing 
the larger part of the work of the Adjutant General, 
and that it is difficult to see just what services could be 
performed by that number of persons. 

For your information and guidance, I am trans- 
mitting herewith the names and number of persons em- 
ployed in the office of the Adjutant General as furnished 
by the Comptroller upon request of tbis office covering 
the requisition of the Adjutant General for November 1, 
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1916, November 1, 1917, and July 5, 1918, for previous 
monthly salaries respectively, from which it is observed 
that the same number of employees has beeD retained 
since the National Guards were called into National 
service as was employed before they were called into such 
service. 

There was appropriated $25,000.00 in 1917, for each 
of the two years intervening the sessions of the Legisla- 
ture to be used in paying the "expenses of the National 
Guards of Florida, and Florida Naval Militia, including 
rent of armories, allowances, etc.,'* as has been the 
custom of the Legislature in making such appropriations. 
It is observed that the act does not limit the number of 
stenographers, clerks or employees that may be employed 
by the Adjutant General. It is apparent, therefore, that 
this office cannot determine whether or not the Adjutant 
General is exceeding his authority by making requisitions 
for useless expenditures. 

It is provided, however, by Section 725, General 
Statutes of Florida, that the general current expenses 
of the Military Department shall be paid from said fund 
upon the requisition of the Adjutant General when "ap- 
proved by the Governor." It would appear, therefore, 
that a part of the responsibility for determining whether 
or not the requisition for such expenditures are neces- 
sary and proper is placed by the statute upon you as 
Governor to be exercised as you may judge for the best 
interest of the State. In other words, if there are per- 
sons employed who are not in fact necessary to the proper 
administration of that department you would, under the 
law, have authority to withhold your approval from such 
itms or give notice that such items are found unneces- 
sary and would not receive your approval in the future. 
Respectfully submitted, 

VAN C. SWEABINGEN, 

Attorney General. 
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INTOXICATING LIQUORS— PERSONALLY TRANS- 
PORTING QUANTITIES OP LIQUOR ACROSS 
THIS STATE TO ANOTHER STATE. 

Tallahassee, Fla., August 5, 1918. 

Hon. Sidney J. Catta, Governor, 
Capitol, 

Dear Sir: 

I am in receipt of your communication of the 1st 
instant, enclosing a letter from Hon. J. C. Van Pelt, 
Sheriff of Escambia County, to you under date of July 
29th, and note that you desire my opinion upon the ques- 
tion involved in his communication. Sheriff Van Pelt's 
letter reads in part as follows : 

"A man loads his automobile with intoxicating liquors 
in Pensacola, purchased from a licensed dealer. He will 
leave Pensacola in his automobile destined for a point in 
Alabama, and sometimes for a point in Georgia. When 
he reaches a point en route in Escambia County, Florida, 
about ten (10) miles North of Pensacola, he passes 
through dry precincts. All that the drivers of such auto- 
mobiles do in the dry precincts is to pass through . * * * 
Sometimes they stop to repair their automobiles or to 
obtain water or gasoline, and sometimes they go right 
through. In all the cases that I am inquiring about, 
the drivers of such automobiles have in their possession 
large quantities of liquors, more than a person is allowed 
to have in his possession in dry precincts; and, in all 
such cases, it is a bona fid-e shipment of liquor from Pen- 
sacola, Florida, to points in Alabama or Georgia." 

As I understand your inquiry, you desire to know 
whether the transporting or having in one's possession 
intoxicating liquors as set out in the statement of facts 
above is a violation of the laws of this State, and if the 
Sheriff has the right to arrest the person transporting 
or having in his possession such liquors. 
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Replying to your communication, 1 beg to advise that 
Sections 3 and 4 of Chapter 7284, Laws of Florida, Acts 
of 1917, is the law applicable to the shipping and trans- 
porting of intoxicating liquors into counties or election 
precincts which have or may vote against the sale of such 
liquors, and reads as follows: 

"Sec. 3. That it shall be unlawful for any express 
company, railroad company, or any common carrier or 
person to ship or transport into the counties or election 
precincts of this State which have or may hereafter vote 
against the sale of intoxicating liquors, wines or beer in 
such county or election precinct, any intoxicating liquors, 
wines or beer, or from a place in this State to any county 
or election precinct in this State which has or may here- 
after vote against the sale of such liquors, in such county 
or election precinct, any intoxicating liquors, wines or 
beer for any person, firm, club, association or corpora- 
tion, whether in original packages or otherwise, and 
whether intended for personal use or otherwise, except 
ns hereinafter provided." 

"Sec. 4. That it shall be unlawful for any person to 
personally transport without or within this State into 
counties or election precincts in this State which have 
or may hereafter vote against the sale of intoxicating 
liquors, wines or beer, whether the same is intended for 
personal use or otherwise, any intoxicating liquors, wines 
or beer in any quantity whatsoever, except as hereinafter 
provided." 

Paragraph 2 of Section 5 of Chapter 7284, as amended 
by Section 1 of Chapter 7285 provides for the exception 
mentioned in Sections 3 and 4, and is as follows: "That 
nothing in this Act shall make it unlawful : 

"For any person for the use of himself for the use of 
his own family residing with him, to personally trans- 
port to his own home, or to possess or to receive from 
any common or other carrier, shipped from without the 
counties or election precincts which have or may here- 

14— Atty. Gen. 
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after vote against the sale of intoxicating liquors, wines 
or beer, not exceeding one qnart of intoxicating liquors 
or wine and not exceeding six qnarts of beer or malt 
where said beer or malt does not contain more than five 
per centnm of alcohol during any period of thirty con- 
secutive days, or for any common or other carrier to 
ship or transport to any person in any county or election 
precinct in this State which has or may hereafter vote 
against the sale of intoxicating liquors, wines or beer for 
the personal use of such person, or for the use of the 
members of his family residing with him, not exceeding 
one quart of intoxicating liquor or wine and not exceed- 
ing six quarts of beer or malt where said beer or malt 
does not contain more than five per centum of alcohol 
during any period of thirty consecutive days." 

Section 9 of said Chapter authorizes the seizure of all 
intoxicating liquors, shipped, transported or carried, 
possessed, or received in violation of the provisions of 
this Act, and reads in part as follows : 

"'All intoxicating liquors, wines or beer shipped, trans- 
ported, carried, possessed, and, or received in the coun- 
ties or election precincts of this State which have or 
may hereafter vote against the sale of such liquors, 
wines or beer in violation of the provisions of this Act, 
may be seized by the sheriff or deputy sheriff of the 
county where such liquors are so shipped, transported, 
carried, possessed and, or received," 

The provisions of law above quoted, with reference to 
the shipping, transporting and possession of intoxicating 
liquors, wines or beer, in counties or election precincts 
which have or may vote against the sale of such liquors, 
seek to prevent the lodgment of such liquors in dry terri- 
tory, except as is provided for in paragraph 2 of Section 
5 above quoted, and should any such liquors remain in a 
county or precinct that had voted against the sale 
thereof, the carrier or person transporting or possessing 
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tlie same therein would be guilty of a violation of law and 
the liquor would be subject to seizure. 

The facts set out by the Sheriff indicate that the 
transportation of the liquors in question is from the 
City of Pensacola, Florida, to some point in the State 
of Alabama, or in the State of Georgia; and that such 
liquors are in dry territory in this State merely on 
account of the route of transportation from Pensacola to 
Alabama or Georgia being through dry precincts in 
Escambia County, Florida. On these facts the liquors 
are not shipped into a county or precinct of this State 
which has voted against the sale of such liquors, but 
only transported through such precinct in the course of 
its continued transportation to its destination in another 
State. 

Beyond question the respective states have the power 
to regulate the sale and shipment of intoxicating liquors 
within their borders, and the scope and extent of such 
regulations depend solely upon the law-making power of 
the State, provided they do not transcend the limits of 
the State authority by invading rights which are secured 
by the Constitution of the United States. 

Paragraph 3 of Section 8, Article I of the Constitution 
of the United States provides as follows: 

"The Congress shall have power 'To regulate commerce 
with foreigu nations, and among the several states, and 
with the Indian Tribes.' " 

The transportation of liquors from one State to an- 
other is commerce between the States, which, under the 
constitutional provision above quoted, delegates the 
power to Congress to regulate. 

It is a well settled proposition that the right to send 
liquors from one State to another, and that the act of 
sending ithe same, is Interstate Commerce, — the regulation 
whereof has been committed to Congress by the Consti- 
tution of the United States; — and not until the enact- 
ment of the Webb-Kenyon Act, of March 1, 1913, Section 






212 

8739 U. S. Compiled Statutes, annotated, could the sev- 
eral states enact any valid regulations which would 
directly affect interstate shipments of intoxicating 
liquors, and such shipments may be affected by state law 
by reason of the provision of the Webb-Kenyon Act which 
takes away from interstate shipments of intoxicating 
liquors when shipped into prohibited territory their 
character of interstate commerce. 

For State authorities to arrest a person transporting 
intoxicating liquors from territory which had not voted 
against the sale of such liquors into another State, when 
such transportation is continuous and no part of the 
liquors are consigned to or delivered in or disposed of or 
used or kept in any territory which has voted against 
the sale thereof in this State, would not, in my opinion, 
be warranted under the provision of Chapter 7284, laws 
of Florida, Acts of 1917. 

If the transporting of intoxicating liquors into the 
States of Alabama and Georgia is prohibited in those 
states, the traffic as mentioned in the Sheriff's letter 
would be one for the authorities of such States to 
regulate. 

Tours very truly, 

TAX C. SWEARINGEX, 

Attorney General. 
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OFFICERS— LEAVE OF ABSENCE FOR MILITARY 

SERVICE. 

Tallahassee, Fla., August 9, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in reecipt of your letter of the 8th instant from 
Hon, Ben Sheppard, Clerk Circuit Court, Miami, Florida, 
to you, dated August 6th. in which Air. Sheppard makes 
application to you for leave of absence so that he may 
enlist in the military service of the United States, an J 
note that you desire my opinion as to whether or not 
such leave of absence may be granted to Mr. Sheppard. 

Replying to your communication, I beg to advise that 
the provision of Chapter 7393, Laws of Florida, Acts of 
1917, provides for the granting of leaves of absence dur- 
ing the time an officer is in the military service provided 
such service shall not extend beyond the term of office 
of such officer in which event the office shall be filled 
by electio nat the expiration thereof. Section 4 of this 
Act provides that it shall only be applicable to such 
officers as are now authorized by law to appoint deputies. 
Under the provision of Section 1825 of the General 
Statutes of 1906 Clerks of the Circuit Court are author- 
ized to appoint deputies for whose acts the Clerks shall 
be liable, and that said deputies shall have and exercise 
the same powers as the Clerks themselves. 

Therefore, a Clerk of the Circuit Court being author- 
ized under the law to appoint a deputy, it is my opinion 
that under the provision of Chapter 7303, above men- 
tioned, that yon would be authorized to grant the leave 
of absence requested by Mr. Sheppard. 
Yours very truly, 

VAN C. 8WEARINGEN, 

Attorney General. 



214 

HEALTH OFFICER— TRAVELING EXPENSES 
ALLOWED. 

Tallahassee. Fla., August 9, 1918. 

Hon. Sidney J. Catts, 

Messrs. Frecker. Earnest and Graves, 

21 embers State Board of Health. 

Gentlemen : 

Referring to the report of the State Anditor with refer- 
ence to the State Hoard of Health, I beg to submit here- 
with my opinion as to what constitutes expenses author- 
ized by law in the discharge of the duties of the State 
Health Officer. 

Section 1127 of the General Statutes of Florida, 1906, 
provides as follows: 

"1127. (780.) COMPENSATION OF MEMBERS OF 
HOARD AND HEALTH OFFICER.— The State Health 
Officer shall receive a salary of three thousand dollars a 
year, to be paid quarterly, upon his requsition, approved 
by the President of the Board of Health, out of the fund 
hereinafter provided, together with his actual traveling 
expenses while engaged in the discharge of his duties as 
State Health Officer * * V 

Under this provision of the law it would seem that the 
State Board of Health has no discretion in this matter 
whatever but is confined strictly to the language of the 
statute, and it is my opinion based thereon that only such 
expenses are authorized to be paid to the State Health 
Officer as are incurred as actual traveling expenses while 
engaged in the discharge of his duties as State Health 
Officer, and that the Board of Health, in my opinion, 
would not be authorized to approve any expenses in- 
curred by the State Health Officer other than actual 
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traveling expenses in cured while engaged in the actual 
duties of his office. 

Tours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



COUNTY SOLICITOR— DEPUTY SOLICITOR NOT 
AUTHORIZED TO PERFORM FULL FUNC- 
TIONS OF A SOLICITOR. 

Tallahassee, Fla., August 23, 1918. 

Bon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the 10th 
instant, enclosing letter from Hon. J. E. Peacock, 
Solicitor of the Criminal Court of Record, Volusia 
County, Florida, to you as follows: 

"Whereas I have recognized it as my duty and seen fit 
to tender my services to my Country during the perior 
of the present war; 

"And Whereas, I have been duly accepted in the United 
States Marine Corps of the United States Government ; 

"And Whereas, Chapter 7393, General Acts of the 
Legislature of the State of Florida of 1917, provides for 
the appointment of Deputies, and Leaves of Absence in 
such cases; 

"I therefore, in accordance with said Act, have duly 
appointed Hon. Jos. A. Scarlett as such deputy to per- 
form the duties of the Office of County Solicitor of the 
Criminal Court of Record of Volusia County, Florida, 
during my absence, and while engaged in the Military 
Service of the United States. 



216 

"And hereby most respectfully ask your Excellency 
to grant me Leave of Absence as provided by said Act 
and forward same to me at yonr earliest convenience. 

"Trusting this meets with your approval, I am," 

I note that you state this involves a question of law 
about which you are not satisfied, and that you desire 
my opinion upon the question involved. 

Replying to your communication, I beg to advise that 
Chapter 7393, Laws of Florida, Acts of 1917, provides 
in Section 1, 2, 3, 4 and 5, as follows : 

"Section 1. That from and after the passage of this 
Act, any county or State official of the State of Florida, 
subject to the provisions and conditions hereinafter set 
forth, may be granted leave of absence from his office, to 
serve in the volunteer forces of the United States, or 
in the National Guard of the State of Florida, or in the 
regular army or navy of the United States, when the 
same shall be called into active service of the United 
States during war between the United States and a 
foreign government. 

"Sec. 2. When any such officer shall volunteer or be 
called into the service of the United States during war, 
the Governor shall, upon application being made by such 
officer, grant such officer leave of absence during the time 
he shall be retained in such military service, provided 
such service shall not extend beyond the term of office 
of such officer, in which event the office shall be filled by 
election at the expiration thereof. 

"Sec. 3. Before applying for such leave of absence 
as above mentioned, such officer shall appoint a capable 
and competent deputy to take over and perform the 
duties of the office, and the bond of such officer shall be 
iu full force during the remainder of his term of office, 
in addition to which such deputy shall be required to 
furnish good and sufficient bond in a sum of not more 
than one-half of the amount of the bond of the officer 
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appointing him as such deputy, for the faithful perform- 
ance of such duties. 

"Sec. 4. The provisions of this Act shall only apply to 
such officers as are now authorized hy law to appoint 
deputies. 

"Sec. 5. That- any deputy qualifying under the pro- 
visions of this Act shall perform all of the duties that 
may devolve upon the officer appointing him, and he 
shall sign all official papers and documents in the name 
of the officer so appointing him as such deputy, and his 
said acts as such deputy shall in all respects be as bind- 
ing as if performed by the officer appointing such deputy." 

It will be noted from the provision of Section 4 of this 
Act that its provisions shall only apply to such officers 
as are now authorized by law to appoint deputies. 

Under the provisions of Section 5 of this Act a deputy 
qualifying under the provisions of the Act shall perform 
all of the duties that may devolve upon the officer 
appointing him, and shall sign all official papers and 
documents in the name of the officer so appointing him 
as such deputy. 

In the case of Solicitors of the Criminal Courts of 
Kecord, it is provided in Section 3880 of the General 
Statutes, 1906, as follows: 

"The county solicitor may oppoint assistant county 
solicitors, to whom shall be administered an oath to faith- 
fully perform the duties of assistant county solicitor, 
and who shall have the same powers and perform the 
same duties as the count} 7 solicitor appointing them, and 
for whose neglect and default the county solicitor shall 
be responsible. A note of the appointment of an assist- 
ant county solicitor shall be entered upon the minutes 
of the court. An assistant county solicitor shall sign all 
informations and other papers filed or issued by him as 
such 'assistant county solicitor,' His compensation shall 
be paid by the county solicitor, and not by the county 
or State." 
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Section 28, of Article V, of tlie Constitution of the 
State of Florida relating to offenBee triable in the Crim- 
inal Courts of Record provides as follows: 

"All offenses triable in said Conrt shall be prosecuted 
upon information under oath, to be filed by the prose- 
cuting attorney, but the grand jury of the circuit court 
for the county in which said criminal court is held may 
indict for offences triable in the criminal court. Upon 
the finding of such indictment the circuit judge shall 
commit or bail the accused for trial in the criminal court, 
which trial shall be upon information." 

Therefore, it appearB from the provision of this Sec- 
tion of the Constitution that all offences triable in the 
Criminal Courts of Record of this State are to be tried 
upon information under oath, to be filed by the prose- 
cuting attorney. 

This being true, it would seem that a County Solicitor 
cannot appoint such a deputy as is contemplated in the 
provisions of Chapter 7393, Acts of 1917. 
Yours very truly, 

VAN C. SWEARING EX, 

Attornev General. 



COUNTY GUARDS— ENFORCE ATTENDANCE AT 

DRILLS. 

Tallahassee, Fla., September 16, 1918. 

Bon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your letter of the 13th inat, enclos- 
ing letter from the Captain of the Hernando County 
Guards, in which he desires to know what methods may 
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be employed to enforce attendance at drills of County 
Guard organization, and if the laws governing National 
Guards is applicable to County Guards. 

Replying to this communication, I beg to advise that 
the law applicable to National Guard organizations of 
this State, with reference to the enforcement of the orders 
of the commanding officer, and the discipline of such 
Guards is applicable to County Guard organizations. 

By referring to my communication to you, under date 
of January 26th, 1918, the law applicable may be found 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



GOVERNOR— NO DUTIES TO 1'ERFORM WITH 
REFERENCE TO COUNTY LEGAL ADVERTIS- 
ING. 

Tallahassee, Fla., September IS, 1918. 

Son. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your letter of the ICth inst., enclos- 
ing letter from W. R. Carter to you with reference to the 
publication of legal notices of various kinds, and note the 
suggestions offered in Mr, Carter's letter, with regard to 
the publication of such notices. 

Replying to your communication I beg to advise that 
Section 1727 of the Compiled LawB of Florida 1914 pro- 
vides as follows : 

"Official and legal advertisements relating to any pro- 
ceedings in any Court in this State, and all legal notices 
and advertisements of Sheriff's and Tax Collector's, 
unless otherwise provided by law, shall be published in 
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the newspaper printed either wholly or in part in the 
County where such publication is required to be made." 
Section 558 Compiled Laws of 1914 provides that the 
publication of the list of lands to be sold for unpaid 
taxes shall be published in some newspaper to be selected 
by the Board of County Commissioners, said newspaper 
to be published in the County. 

It is my opinion that you as Governor have no duty to 
perform with reference to legal advertisements, so long 
as- the provisions of law above quoted and mentioned are 
complied with. 

Yours very truly, 

VAN C. SWEAR INGEN, 

Attornev General. 



COUNTY GUARDS— NOT DUTY OF GOVERNOR TO 
SIGN BOND FOR RIFLES FURNISHED BY 
GOVERNMENT. 

Tallahassee, Fla., September 20, 1918. 

Eon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 16th instant, 
enclosing letter from Major-General C. C. Williams, Chief 
of* Ordinance, Supply Division, War Department, Wash- 
ington, D. C, with reference to you signing bond for the 
rifles and ammunition issued for the use of the County 
Guards of this State, and note that you desire my opinion 
as to the best way to handle this matter. 

Replying to your communication I beg to advise that 
under date of September 14th I wrote you upon this 
subject as follows: 
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"Replying to your inquiry I beg to advise that the 
Legislature, not anticipating the many eventualities that 
might arise owing to the conditions that the war has 
occasioned, did not enact any law giving to the Governor 
such powers as would authorize him to do such things 
as might, in his judgment as Governor, be necessary as 
war measures. 

"Under the general law the Governor is not authorized 
to execute a bond which would be binding upon the State, 
therefore any bond which you might execute as principal 
would only have the effect of a personal bond. 

"I notice that under Section 5 of the Act of Congress 
authorizing the issuance of rifles and other property for 
the equipment of organizations of Home Guards, it does 
not provide that a bond must be given, but that 'before 
the issuance of any property a bond may be required 
* * V Also further on in the section it provides, 'if 
a bond is required,' etc. Under this provision of the Act 
it seems that the giving of a bond is not made mandatory. 
Therefore, 1 would suggest that communication be writ- 
ten to the Chief of Ordinance, Supply Division, War 
Department, setting out the situation as it exists and 
requesting that the requirement of a bond be deferred 
until the meeting of the next session of the Legislature, 
when appropriate action can be taken to enact such law 
as will authorize the making of the bond." 

This letter sets out my idea of the situation and seems 
to answer your inquiry. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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OFFICERS— COPY OF CHARGES SHOULD RE FUR- 
NISHED FOR REPLY. 

Tallahassee, Fla., September 23, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 21st 
instant, enclosing letter from Mr. M. Morgan, of River 
Junction, Florida, to you, to which he attached two affi- 
davits, making charges against the Tax Collector of 
Liberty County. 

Replying to your communication, I beg to advise that 
1 would suggest that a copy of these affidavits be fur- 
nished the Tax Collector of Liberty County with the 
request that he make reply to you with reference thereto. 
After receiving the Collector's reply, you will be in 
possession of both sides of the question and will then be 
in a better position to take any action that the premises 
may warrant. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



PRISONERS— RIGHT OF GUARD TO CARRY CON- 
CEALED WEAPON. 



Tallahassee, Fla., September 24, 1918, 

Hon. Sidney J. Catts, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 20th instant, en- 
closing letter from YV. H. Wright, of Bristol, Florida,' 
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with reference to the question of bis right as a convict 
guard to carry a pistol at night when not guarding 
convicts. 

Replying to your inquiry, I beg to advise that there 
seems to be no statute upon the subject of convict guards 
carrying concealed weapons. Of course, it is generally 
understood that convict guards while guarding prisoners 
carry weapons, but it seems that it is a matter which has 
not been provided for by law. The provisions of Section 
3262, Compiled Law« of Florida, 1914, which is upon 
tbe subject of carrying concealed weapons, exempts only 
sheriffs, deputy sheriffs, city or town marshals, police- 
men, constables, or United States marshals or their 
deputies. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



COUXTY COMMISSIONERS — FAILURE TO RE- 
QUIRE TAX ASSESSOR TO CLOSE UP ROOKS. 

Tallahassee, Fla., September 30, 1918. 

Hon.. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

I am in receipt of your letter of the 24th instant, as 
follows : 

"In the disclosure of the shortage of approximately 
§146,000.00 as brought out by affidavits of Assistant 
Auditor, M. C. Mcintosh, in the examination of the 
accounts of Mr. Hast, former Tax Collector of Duval 
County, it is plainly shown in his report that the Board 
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of County Commissioners allowed said Rast to keep his 
books open for a term of some four or five years without 
closing said books but they would allow, for instance, 
the books of 1914 to remain open and hand out books of 
1915 to him, allow the books of 1915 to remain open and 
hand out books of 1916 to him, etc, until he has today 
four or five books embracing the years from 1914 until 
1918 all open and all unsettled with the County Commis- 
sioners. 

I am, therefore, writing to you to ask you to give me 
your legal opinion as to whether or not this constitutes a 
inundation for non-feasance, mis-feasance and malfeas- 
ance in office to Buch an extent aa that the Board of 
County Commissioners of Duval County could and 
should be removed from office on account of said mal- 
practices. 

"Will you kindly go thoroughly into this matter and 
if you desire call upon Mr. Mcintosh and review the 
evidence which he shall submit to me so that I may see 
whether I have a right to summons the Board of County 
Commissioners before me and force them to answer said 
charges to my satisfaction as Governor, or remove them 
from office." 

Replying to your communication, I beg to advise that 
Section 34, of Chapter 5596, Laws of Florida, Acts of 
1907, provides in part as follows: 

"Tax Collectors are required to make all collections on 
or before the first Monday in April, and on or before the 
first Monday in July they are required to make a final 
report and settlement with the Comptroller and County 
Commisionera." 

Section 770, of the General Statutes of 1906, provides 
as follows: 

•'The County Commissioners of the several counties 
shall, at least once every three months, inspect the offices 
and records of the county judge, sheriff and clerk of the 
Circuit Court and other officers of their respective coun- 
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ties, and see that the law prescribing and regulating the 
duties of said officers are being fully complied with; and 
it shall be their duty to report to the Govern or of the 
State any failure on the part of such officers to perform 
their duties." 

Under the provisions of Section 34, of Chapter 5596, 
above quoted, it is made the duty of the Tax Collector to 
make his final report and settlement with the County 
Commissioner on the first Monday in July, If this it not 
done it would appear that when the County Commis- 
sioners under the provisions of Section 770, above quoted, 
inspect the office and records of the Tax Collector and 
see that the law with reference to the settlement to be 
made by the said Tax Collector has not been made, it 
would then be their duty, under its provisions, to report 
the same to the Governor. 

The failure of the officer to perform a duty which is 
provided by law for him to perform would, without a 
sufficient cause, be non-feasance in office. 

Whether or not the County Commissioner of Duval 
County have failed to perform any duty provided by law 
for them to perform is a question of fact of wbich I am 
not advised. 

Yours very truly, 

VAN C. SWEARING-EN, 

Attorney General. 



PROBATION OFFICERS— NUMBER AUTHORIZED 
FOR EACH COUNTY. 

Tallahassee, Fla., October 21, 1918. 

Eon. Sidney J, Catts, GtotJerraor, 
Capitol. 

Dear Sir : 

I am in receipt of your letter of the 12th instant, en- 
closing letter from Mr. J. H. Derryberry, Probation Offi- 

15 — Atty. Cen. 
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eer, DeSoto County, with referenre to apiiointment of 
certain Probation Officers, and note that you desire to 
know if you have authority to appoint the number re- 
quested to be appointed by Mr. Derryberry. 

Replying to your inquiry, I beg to advise that Sec- 
tion 1208-f of the Compiled Laws of Florida, 1914", pro- 
vides in part that the Governor may, upon the request 
and recommendation of the Hoard of County Commis- 
sioners appoint at least one officer of either sect in each 
f'mmty, who shall he known as the Probation Officer of 
the County for which he or she is appointed. I do not 
think that it was contemplated by the Legislature in 
enacting this law that such a number of Probation Offi- 
cers as mentioned in Mr. Deryberry's letter should be 
appointed in one County. However, Section 1208-g of the 
Compiled Statutes, 1914, provides for the appointment 
of Associate Probation Officers of either sect who shall 
serve without compensation. 

Yours very truly, 

VAN C. SWEAR I NO EN, 

Attorney General. 



ELECTIONS— AUTHORITY OF COUNTY COMMIS- 
SIONERS TO PLACE OFFICE ON ELECTION 
BALLOT WHICH WAS NOT INCLUDED IN 
NOTICE OF SECRETARY OF STATE UNDER 
SECTION 171 GENERAL STATUTES. 

Tallahassee, Fla., October 22. 1918. 

Bon. Sidney J. Carts, Governor, 
Capitol. 

Pear Sir: 

Your request for an opinion, dated the 21st instant, 
received as follows: 

'•The State Auditor having found in an examination 
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of the books of Tax Collector Rast, of Duval County, 
a shortage of more than one hundred thousand dollars 
($100,000.00) due the State, and upon his report to me, 
I, as Governor, issued an order suspending Mr. Rast from 
the office of Tax Collector, pending the action of the 
Senate. On October the 16th, I received from Mr. Rast 
his resignation, and understand that Mr. Rast on the 
same date made application to the Board of County Com- 
missioners of Duval County to have his name placed on 
the official ballot as a candidate to succeed himself in 
the office from which he stood suspended under the law 
while no action had been taken or contemplated by me. 

"With the statement of the above facts before you, 
please advise me as follows: 

"Does a vacancy in the office of Tax Collector of Duval 
County exist under the law, and should same be filled 
at the next General Election? 

"Has the Board of County Commissioners of Duval 
County the right to place a name on the official ballot 
to be voted for for an office that has not been certified 
to Ihem by the Secretary of the State to be filled at the 
coming General Election," 

Referring to the first question, will state that while we 
have no statute or provision of law in this State cover- 
ing the question as to whether an officer may legally re- 
sign by making formal communication to the Governor, 
and while under suspension, without an acceptance of 
the Governor, yet the weight of authorities among (be 
states, and possibly the general policy prevailing under 
our system of government, appears to snpport the view 
that an officer may resign unconditionally from an office 
at any time, even during" suspension, and the same be- 
comes effective without a formal acceptance by the Gov- 
ernor, or other constituted authority. Upon that point, 
the courts of this State might have a different view from 
that above expressed. 

The question as to whether or not such a vacancy, 
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assuming that a resignation so made is sufficient to 
create a vacancy, should be filled at the next general 
election is likewise not covered by our statutes or Con- 
stitution. For example, Section 171, General Statutes, 
provides that the General Election shall be held every 
two years, at which time there shall be chosen such elec- 
tive State and County Officers "whose term of office may 
then require an election to be held to fill such office," etc. 

Section 176, General Statutes, provides that the Secre- 
tary of State shall make out and cause to be published 
"at least sixty days prior to the date of holding the elec- 
tion, in one or more newspapers printed at the State Cap- 
ital at least once a week until the election, a notice stat- 
ing icha-t offices and vacancies are to be ft lied at such 
General Election in the State, and in each County and 
District thereof, and shall send to the SheTiff of each 
County a notice of the offices and vacancies of each 
County to be filled at such General Election by the quali- 
fied voters of his County, or any District thereof, and the 
Sheriff shall cause a copy of such notice to be published 
weekly iu a newspaper printed in his County," etc. 

The above Sections, 171 and 176, appear to be the only 
authority for placing the names of candidates on a ballot 
for any county office in which there is a vacancy to be 
filled. 

Section 212. General Statutes, provides, among other 
things, that the Board of County Commissioners shall 
also cause to be printed upon such ballots the name of 
any qualified elector who has been requested to be a can- 
didate for any county office by written petition signed 
by at least twenty-five qualified electors to vote in the 
General Election to fill said office, when such petition 
has been filed with them not more than sixty days, nor 
less than twenty day previous to the election. 

The question naturally arises, — upon what legal or 
record authority would the Board of County Commis- 
sioners of a County be authorized to act where the Secre- 
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tary of State and the Sheriff have not given notice to 
the public that a vacancy exists in the office of Tax 
Collector to he filled at the General Election. 

It is observed that the Secretary of State has no 
expressed authority under the Statute to issue and for- 
ward a notice of the vacancy to be filled after the sixtieth 
day prior to the Election unless the vacancy had occurred 
prior to the said sixtieth day and he had overlooked the 
matter or neglected to do so. Therefore, there would be 
an absence of authority for the County Commissioners 
to act upon a petition for the filling of an office which 
had not been declared one to be filled in a notice fur- 
nished by the Secretary of State, which seems to be tin- 
only legal record provided by law upon which the Hoard 
coald act. 

It is my opinion that the Board of County Commis- 
sioners have no authority provided by the laws of this 
State for the placing of an office in the Election unless 
the same is included in a notice published by the order 
of the Secretary of State under Section 17G of the Gen- 
eral Statutes. 

Respectfully submitted, 

VAN C. SWEARIXUEN, 

Attorney General. 



OFFICER S— ELECTED TO FILL FX EX PI R ET) 
TERM MAY ASSUME OFFICE TPOX QUALIFY- 
ING. 

Tallahassee, Fin.. Xovember 14, 1918. 

Hon. Sidney J. Catts, Governor, 
Tallahassee Florida. 

Pear Sir: 

I am in receipt of your letter of the 12tb inst.. enclos- 
ing letter from T. W. Johnson, of Bon if ay, Florida. 



. 



stating that he was forwarding to Hon. H. Clay Craw- 
ford, his oath of office and official bond as Sheriff of 
Holmes County for the unexpired term of J. H. Mattox 
deceased and requesting that you send him the necessary 
commission and note your request for my opinion regard- 
ing this matter. 

Replying to your communication I beg to advise that 
Mr. Johnson having been elected to fill the unexpired 
term of Mr. Mattox {deceased) he would ujton qualifying 
be entitled to receive his commission and take charge of 
the office. 

Yours very truly, 

VAN C SWEARING EX. 

Attorney General. 



OFFICE— MARRIED WOMEN — ELIGIBILITY TO 
APPOINTMENT TO OFFICE. 

Tallahassee, Fla., November 14, 1918. 

Eon. Sidney J. Catta, Governor, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 12th inst., enclos- 
ing letter from Mrs. Florence Murphy Colby, of Jack- 
sonville, with reference to appointing her as a member 
of the School Board of Duval Cotinty and note that you 
desire my opinion in regard thereto. 

Replying to your communication I beg to advise that 
under the opinion of our Supreme Court, Advisory Opin- 
ion to the Governor, reported in the 62 Florida Supreme 
Court Reports, page 1, it is my opinion that an adult 
unmarried woman who is a citizen and resident of the 
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State, may be appointed a member of a County Board of 
Public Instruction. 

Inasmuch as the law requires every member of the 
Hoard of Public Instruction of the several counties of the 
State, elected or appointed to such office, to give a bond, 
and as married women are not authorized to execute 
bonds that are bindiog on Ihem personally, unless made 
a free dealer under the statutes of this State, it is my 
opinion that a married woman, unless she has been made 
a free dealer aB above mentioned, would not be eligible to 
appointment as a member of a County Board of Public 
Instruction. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



ELECTIONS— LEGAL EFFECT OF DEATH OF CAN- 
DIDATE AFTER BALLOT PRINTED AND ELEC- 
TION CALLED. 

Tallahassee, Fin., November 96, 1318. 

Bon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir: 

Your letter of the 21st instant duly received trans- 
mitting a letter from lion. \Vm. M. Taylor, Cleric of the 
Circuit Court of Manatee County, in regard (o the eligi- 
bility of C. E. Haley as member of the Board of Public 
Instruction for said County. 

It appears that on the 26th day of Oc toiler preceding 
the General Election held November oth that Hon, 
George T. Diekie died, after bis name had been printed 
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on the General Election ballot as a candidate of the 
Democratic party for member of the Board of Public 
Instruction for Manatee County. The returns show that 
Mr. Dickie received 169 votes, and that Mr. Haley re- 
ceived 99. I assume that the 99 votes were written in 
the blank line as is provided on the ballot for the Gen- 
eral Election. The correspondence referred to above also 
stales that Mr. Dickie was voted for by persons not know- 
ing he was dead. 

Replying to the above will state that we have no law 
in this State taking care of the situation as outlined j n 
the above inquiry. The general Tule seems to be that 
where a person who has died shortly before an election 
received the highest number of votes, and the voters hud 
no knowledge of this fact, the votes cast for him are so 
far of force as to prevent the election of the candidate 
receiving the next highest number of votes. It Has been 
declared in a comparatively Tecent case, wherein the 
opinion contains an exhaustive review of the authorities, 
that the great weight of authority, English and Ameri- 
can, is to the effect that votes knowingly cast for a can- 
didate who cannot possibly exercise the functions of the 
office are thrown away. However, it may be that the law 
in this State providing for a blank line after the name 
of each office to be voted for in the General Election was 
intended, among other things, to cover this situation, and 
further, in view of the fact that it has not been cus- 
tomary so far as the records show in this State to call 
a social election to till a county office which in this case 
the term would not begin until the first Tuesday in Jan- 
uary, it would appear that unless there is some legal 
contest over the matter that you would he justified in 
issuing a commission to Mr. Haley upon his qualifying 
on the first Tuesday in January. I have less hesitancy 
in making this statement from the fact that in one of 
the exhibits attached to your request for an opinion it is 



233 

shown that the Canvassing Board of Manatee County 
formally requests that Mr. Haley he dnly commissioned. 
I would also state that of Mr. Dickie was n mem her 
of the Board when he died, and there has been no one 
appointed to exercise that duly, there is a vacancy which 
should be filled by appointment until the first Tuesday 
after the first Monday in January, 1919. 
Respectfully submitted, 

VAN C. SWEARINGEN. 

Attorney General. 



STATUTES— WHEN STATUTE MAY BECOME 
OPERATIVE FIVE DAYS AFTER APPROVAL. 

Tallahassee, Fla., December 6, 1918. 

Hon. Sidney J. Catta, Governor, 
Capitol. 

Dear Sir: 

Your communication of the fifth instant requesting an 
official opinion was duly received as follows: 

"Will you kindly give me your official opinion as to 
when the law which prohibits the shipping of intoxicat- 
ing liquors into this State, or from point to point in this 
State, becomes effective, the same having been signed 
on Wednesday, December 4th. 

"The above Act is one which is commonly known as 
the Emergency Liquor Law which is to take care of ship- 
ments over and above one quart until January 1st." 

In answer to the above will state that Section 8 of the 
Act in question provides as follows: 

"That this Act shall become effective five days after 
its passage and approval by the Governor." The official 
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approval of the Governor endorsed uj>on the enrolled bill 
reads: "Approved Dec. 4, 1918, Sidney J. Catls, 
Governor." 

The rule supported by nearly, if not all modern author- 
ities ia that in computing the time when an Act is to 
take effect the time shall l>e computed by excluding the 
date of the event, which in this case was the date the Act 
was signed by the Governor, from the time which is to be 
computed, and including the last day of the number con- 
stituting the specific period. Thus, if an Act is to be- 
come effective a certain number of days from and after 
its passage and approval it will go into operation imme- 
diately upon the expi ration of five days not counting the 
day upon winch is u:i*- signed. This ibu-h-ine has heen 
approved by the Supreme Court of this State. 

Therefore, it is my opinion that December 4th. the day 
on which the Act was signed by the Governor, must be 
excluded from the five days mentioned in the Act, and 
under this construction it would make the Act become 
effective from and after midnight Monday, December 9. 
1918. 

Respectfully submitted, 

VAX C. BWEARINGEN, 

Attorney General. 



OFFICERS— HOLD I NO THE OFFICE OF COUNTY 
JUDGE AND ENS ION IN THE NAVY. 

Tallahassee, Fla., December 1!), 1D18. 

Hon. Sidney ,f. Calls. Governor, 
t'apilol. 

Dear Sir: 

I am in receipt of your letter of the 17th instant, en- 
closing letter from Hon. David K. Dunham, nf St. 
Augustine, to you, which reads in part as follows: 
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"Not having been notified oflicially of the appointment 
of Peter R. Perry, Esq., as Judge of the Special Coort of 
Record for St. Johns County, and as the said Peter R. 
Perry is still an Ensign in the Navy of the United States, 
I am addressing this letter to you for the purpose of 
ascertaining whether or not I am to continue as Judge 
until such time as Ensign Perry can properly receive a 
commission from you or if the office remains vacant until 
he is commissioned by you. I would appreciate your 
advice on this matter." 

Replying to your inquiry, I beg to advise that from the 
statements in Judge Dunham's letter it would appear 
that the question to be deterimned is whether Mr. Perry 
who was appointed by the Governor, and confirmed by 
the Senate, is eligible to hold the office of Judge of the 
Special Court of Record of St. Johns County, he being 
an Ensign in the Navy of the United States, and if not 
whether the present Judge should continue in office until 
such time as a person who is eligible is appointed and 
qualified. 

Section 2660 of the U. S. Compiled Statutes provides 
that the relative rank between officers of the Navy, 
whether on the active or retired list, and officers of the 
Army, shall be as follows, lineal rauk only being con- 
sidered: "Ensigns with Second Lieutenants." A Second 
Lieutenant in the Army of the United States is a com- 
missioned officer, therefore, if an Ensign in the Navy has 
the same rank he would be a commissioned officer in the 
Navy. 

Section 15 of Article 16 of the Contitution of the State 
provides that "No person holding or exercising the func- 
tions of any office * * * under the Government of the 
United States * * « shall hold any office of honor or 
profit under the government of this State." 

As Mr, Perry holds an office under the government of 
the United States he would, under the provisions nf the 
State Constitution above quoted, be ineligible, in my 



opinion, to hold the office of Judge of the Special Court 
of Record of St. Johns County. 

Section 14 of Article 16 of the Constitute nof the 
State provides that ''All State, County, and Municipal 
Officers shall continue in office after the expiration of 
their official terms until their successors are duly quali- 
fied." Under this provision of the Constitution it is my 
opinion that Judge Duham would continue in office until 
snch time as a person eligible to hold said office is 
appointed and qualified. 

Yours very truly, 

VAN C. SWEARING EX, 

Attorney General. 



STATUTES— STATE OFFICERS MAY NOT FOLLOW 
CONSTRUCTION BY FEDERAL COURTS. 

Tallahassee, Fla., December 24, 1918. 

Hon. Sidney J. Catts, Governor, 
Capitol. 

Dear Sir; 

IN RE : Chapter 7733, Laws of Florida, approved De- 
cember 7, 1918, which is "An Act Regulating the Trans 
portation of Iitfo&icating Liquors into Counties or Pre- 
cincts of this State Where the Sale of Intoxicating 
Liquors are Prohibited and Providing Rules of Evidence 
and a Fenalty for Violations of the Act." 

In view of the fact that many officers of the State are 
making inquiry as to their duties under this law, since 
the decision of Judge Sheppard, of the United States Dis- 
trict Court, wherein he granted an injunction causing the 
express companies to accept for transportation liquors, 
I feel that it is necessary for me to give you my views 
upon the subject. 
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In the opinion of Judge Sbeppard, it appears that lie 
took the position that this law was identical in principle 
with Chapter 7284, Laws of 1917, which our Supreme 
Court had declared invalid, and that such beiug the case 
he followed the decision of our Supreme Court. While 
it is a general rule of construction that Federal Courts 
will follow the highest court of the State in its construc- 
tion of its own Costitution and Statutes, yet a State 
Court may refuse to follow the construction of a State 
Statute by a Federal Court even by the Federal Supreme 
Court. 

The law above mentioned has ot been passed upon by 
either a State Court of original or appellate jurisdiction, 
therefore, it cannot be said that Chapter 7733 is not a 
valid statute in so far as the courts of this State are 
concered. 

I cannot accede to the proposition that this Statute 
involves the same principle decided by our Supreme 
Court for the reason that it does not appear that our 
Court passed upon the question of tbe right of the Legis- 
lature to regulate the transportation of intoxicating 
liquors by common or other carriers which the Act in 
question solely seeks to do. Therefore, until such time 
as a State Court of competent jurisdiction has passed 
upon this Act declaring it invalid, it seems to me that it 
should be considered a valid law. 

Yours very truly, 

VAN C. BWEARINGEN, 

Attornev General. 



Opinions to Secretary of State. 

CIRCUIT JUDGES— TERM OF OFFICE OF CIRCUIT 
JUDGES BEGINS AND RUNS FROM DATE OF 
FILING OATH. 

Tallahassee, Fla., Jane 6, 1917. 

Honorable E. Clay Crawford, 
Secretary of State, 
Capitol. 

Dear Sir: 

I am in receipt of your inquiry as follows : 

"Section 8, of Article V, of the Constitution, as 
amended, provides that Circuit Judges shall he appoited 
by the Governor and 'Confirmed by the Senate and sball 
hold their office for six years.' Heretofore com missions 
have been issued to read six years from their dates — the 
date of issuance being the day this office received the 
oather from the appointee. The failure of appointees to 
send in their oaths promptly after their confirmation 
by the Senate has caused the terms of some of the Judges 
to expire (according to tlie reading of their commis- 
sions) after the adjournment of the Senate. 

"Will you please advise me whether I should issue 
Commissions to the Circuit Judges appointed by the Gov- 
ernor and confirmed by the Senate last week to read six 
years from the date of appointment, the date of con- 
firmation, or the date this office receives the oalh and 
commission tax from the appointees." 

From the record of the appointments of the officers 
referred to It appeals that the terms for which they were 
respectively apointed were to begin and fun from the 
dates of the expirations of the terms of their predecessors, 
and the dates of such expirations are specifically men 
tioned. 
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This being the case, the terms of such appointees can- 
not run from the dates of the appointments or the dates 
of the confirmations, if it appears that the terms of office 
of the predecessors of such appointees had not expired 
when the appointments or confirmations were made, 
which I understand was the situation in practically all, 
if not all, of the instances referred to. 

In this situation I would say that the proper course to 
pursue would be to follow the established custom men- 
tioned in your inquiry and issue the commissions when 
the appointees to such offices qualify as required by law, 
taking care, of course, that the term of no appointee com- 
mences before the term of his predecessor expires Bo that 
there will be no conflict of authority between them. 
Respectfully submitted, 

T. F. WEST. 

Attorney General. 



ELECTIONS— WHEN PRECINCT REGISTRATION 
BOOKS OF PRIMARY SHOULD CLOSE. 

Tallahassee, Fla., February 4, 1918. 

Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Florida. 

Dear Sir: 

Your communication of the first instant duly received 
in which you call attention to the repugnancy between 
Sections 9 and 10, of Chapter 6469, Laws of 1913, as 
amende*! by Chapter 6874, Laws of 1915. which you state 
as follows: 

"Section 9 of the Act requires Registration Rooks to be 
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open in each precinct in each County from the first Mon- 
day in March to and including the first Monday in April, 
nnd Section 10 of the same Act requires the Supervisor 
of Registration to keep the hooks open between March 
first and May first of each election year. Sections f) and 
10 require the Registration Books to be kept o]>en at both 
precincts and County Seats during the period of time be- 
tween the first Monday in March and the first Monday in 
April." 

I note that you desire an opinion as to how to comply 
with the above provisions as a literal reading of this law 
would seem to indicate that there should be four sets of 
Registration Books. 

Replying to the above, will state that in my opinion it 
was not the intent of the statute to require more fhan 
one "General Register" and one "Precinct Register" for 
each precinct in the State, — except where either one of 
such Rgisters is too small to contain all the names of the 
registered voters, — and to so hold would be reading some- 
thing into the statute which it does not contain or con- 
template. 

To comply literally with the above Sections, 9 and 10, 
the Registration Books would have to l»e first opened at 
the Court House front the first day of March to the first 
Monday in March ; then opened at the respective pre- 
cincts and at the Court House from the first Monday in 
March to April first, which is impossible as a body or 
substance cannot occupy two places at one and the same 
time. These Sections are. therefore, in irreconcilable con- 
flict with regard to that portion of the month of March 
from the first Monday to April first. 

The rule of construction often announced by the 
Supreme Court of this State is that if the courts by fair, 
strict or literal construction can find for two inconsistent 
provisions a reasonable field of operation, preserving the 
force of both, and can construe them together in harmony 
with the whole course of the Legislature, it is their duty 
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to do so. 71 Fla. 363. We have another rule which holds 
that statutes must be so construed as to effect the evident 
legislative intent, even if the result seems contrary to 
rules of construction and the strict letter of the statute. 
55 Fla. 847. Also another rule that the intent of the 
statute is a vital part — the essence of the law — and the 
primary rule of construction is to ascertain and give 
effect to that intent. 59 Fla. 430. 

It is obvious that it could not have been the intent to 
try to open the Registration Books at the County Seat 
during the month of March for the further reasons: (1) 
That the law provides only for one set of books for each 
precinct in the State, for otherwise it would necessitate 
the expenditure of thousands of dollars in supplying over 
eight hundred of auch precincts; (2) Because Sections 
14 and 15 of the law requires the elector to register in 
both the "General Register" and "Precinct Register" at 
the same time, and the registration number of the electors 
to be entered consecutively at the time of such register- 
ing, — thus the consecutive numbering would be impossi- 
ble if the registration is being carried on in both places 
at the same time, thereby making it easy for the Bame 
person to register twice, thus defeating one of the main 
purposes of the law; (3) That it would not be consistent 
with the general policy and method of registration. 
The above view is borne out by the following facts : 
By referring to the House Journal of 1915, we find that 
House Bill No. 520, which subsequently became the Act 
in question, passed the House and was certified to the 
Senate, and there Section 9 of the Law was amended re- 
quiring the Registration Books to be opened by deputies 
in the precincts from the first Monday in March to the 
first Monday in April. The House subsequently con- 
curred in the amendment. Section 9 in House Bill 520 
as originally drafted and passed by the House provided 
that the Supervisor of Registration should go personally 
into each precinct and register electors between January 

16 — Atty. Gen. 
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1st and February 2Sth, and Section 10 required him to 
keep the same books open at his office between March 1st 
and May 1st. The Senate amended Section 9 to require 
deputies to register and keep books open from the first 
Monday in March to the first Monday in April without 
apparently taking notice of the fact that Section 10 should 
have also been amended to conform thereto. Thus, Sec- 
tion 9, as amended, was the last expression of the Legis- 
lature upon the subject. 

There is a well settled principle of law that the last 
expression of the legislative will is to be taken as the 
law. and it applies in case of conflicting provisions of the 
same statute. 36 Cyc 1130. 

We find only one adjudicated case which is on all fours 
with the question in hand- State v. Burr, 16 N. D. 581, 
113 N. W. 705, wherein it was held: 

"In determining what the legislative intention was in 
passing a law whose provisions are contradictory on its 
face, the fact that the Journal shows that a positive pro- 
vision, contradictory of a provision stricken out, was in- 
serted in the act by an amendment adopted as the last act 
before it was passed by one body, will be accepted as con- 
trolling of the intent, and the seemingly contradictory 
provisions left in the act will be disregarded and deemed 
to be in the law through inadvertence." 

In addition to the above, and supporting this view, 
the Supreme Court of this State in at least two cases 
has held that where the last cl-ause of a section of a 
statute is inconsistent with the first portion of the same 
section, and this first portion conforms to the obvious 
policy and intent of the Legislature; the last clause, if 
operative at all, must be so construed as to give it an 
effect consistent with the first portion of the section, and 
the policy thereby indicated. 18 Fla. 557; Hall v. State, 
39 Fla. 637; see also State v. Bates (Minn.) 104 N. W. 
709, Gibbons v. Brittenum, 56 Miss 323. 

It is, therefore, my opinion that the Registration Books 
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of the respective precincts should be held open in the pre- 
cincts from the first Monday in March up to and includ- 
ing the first Monday in April, and that they should be 
held open at the Court House from the first Monday in 
April to May first. This will permit them to be open for 
practically 30 days in the precincts and practically 30 
days at the Court House, and the Supervisor will then 
have from and after May first to enter the poll tax num- 
bers of each voter and prepare the books for the election. 
Obviously, this was the real intent of the last legislative 
action upon the subject. 

Bespectfully submitted, 

VAN C. SWEARING-EN, 

Attorney General. 



CORPORATIONS— AMOUNT OF CHARTER TAX RE- 
QUIRED WHERE SHARES OF CAPITAL STOCK 
HAVE NO NOMINAL NOR PAR VALUE. 

Tallahassee, Fla., March 6, 1918. 

Hon. H. Clay Crawford, 
Secretary of State, 
Capitol, 

Dear Sir: 

" Your communication of the 2d instant duly received as 
follows : 

"I enclose herewith letter from Daniel C. Donohue, to- 
gether with certified copy of Charter of the MOORE 
HAVEN CANNING CORPORATION, a Delaware Cor- 
poration, with 2,000 shares, which shares are without 
nominal or par value. 

Please advise this office amount of charter tax required 
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by this State to issue Permit authorizing the said Com- 
pany to transact business in this State." 

I note that the main question involved in your inquiry 
is what amount of charter tax shall be required of this 
corporation. 

It will be observed by referring to Section 2, of Chap- 
ter 5717, Laws of 1907, that it is provided you shall not 
issue a Permit allowing a Foreign Corporation to trans- 
act business in this State until you "shall have received 
from it for the use of the State a sum equal to that which 
the said corporation would have been required to pay as 
a charter fee if it had been incorporated under the laws 
of this State." 

It will also be observed by referring to Section 2648, 
General Statutes, that all proposed charters for corpora- 
tions for profit organized under the laws of Florida shall, 
among other things, provide and set forth ''the amount 
of capital stock authorized, the number and par value 
of shares into which it is divided, and the terms and con- 
ditions upon which it is to be paid in." 

By referring to the Fourth Section of the proposed 
charter of the MOORE HAVEN CANNING CORPORA- 
TION it is seen that it provides as follows: 

"FOURTH. The total number of shares authorized is 
Two Thousand {2,000), which shares are without nominal 
or par value. 

Such stock may be issued by the corporation from time 
to time for such consideration as may be fixed from time 
to time by the Board of Directors thereof." 

The Fifth Section of the charter mentioned provides 
that the number of shares with which this corporation 
will commence business is Ten (10). 

In the first place a corporation of this nature could not 
be organized under the laws of Florida by reason of the 
fact that the charter referred to provides no stock value 
whatsoever. Under the Fourth provision if you were to 
permit them to begin business, — for instance — on a mini- 
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main charter fee they could then within a few days pat 
their stock at a valne of One Hundred Dollars per share 
and thus prevent the State from getting the Two Dollars 
per thousand as provided under the laws of this State, 
or a maximum charter fee of $250.00. 

It is my opinion that under the Statute of this State 
this Corporation may legally be admitted to do business, 
even though it appears that no such corporation could be 
organized under the laws of this State. However, it 
should not be admitted without requiring the maximum 
charter tax of $250.00 in order that the State's interest 
as well as the citizens may be protected. 

it is also noted that the eighth paragraph of the 
THIRD Section providing the nature of the business to 
be transacted states that it has the power to purchase 
and sell Bhares of capital stock of, or any bonds, securi- 
ties or evidence of indebtedness created by any other cor- 
poration, or corporations, organized under the laws of 
this State, or any other State, country, nation or govern- 
ment, etc. 

The above paragraph cannot be exercised in thiB State 
without complying with the Florida "Blue Sky" Law. 

Enclosures herewith returned. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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AUTHORITY OF DEMOCRATIC EXECUTIVE COM- 
MITTEE TO PLACE OFFICE OF TAX COMMIS- 
SION IN PRIMARY PENDING CONFIRMATION 
OF APPOINTEE BY SENATE. 

Tallahassee, Fla., March 29, 1918. 

Hon. H. Clay Crawford, 
Secretary of State, 
Capitol. 

Dear Sir: 

Your request for an official opinion dated March 26. 
1918, duly received, which, omitting formal parts, reads 
as follows: 

"I will thank you to give me your official opinion as to 
whether or not I shall certify tjie name of any candidate 
for the office of Tax Commission to succeed J. V. Burke, 
whose commission reads 'to be a member of the State Tax 
Commission in and for the State of Florida from the 7th 
day of September, A. D. 1917, until the first Monday in 
May in the next biennial session of the Legislature.' " 

We assume that the question involved was brought 
about by the following: Section 28, of Chapter 6469. 
Laws of 1913, (the Primary Law) provides that the State 
Executive Committee may, by resolution, "declare for the 
nomination of candidates for other than elective office," 
and that upon the adoption of such resolution "the names 
of candidates for such offices and positions shall appear 
upon the official Primary Election ballot." On February 
25, 1918, the State Democratic Executive Committee, evi- 
dently acting upon the above authority, adopted a resolu- 
tion providing that the "candidates of the Democratic 
party shall be nominated for the following appointive 
offices, to-wit ••*•* 
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11. For two State Tax Commissioners for the State of 
Florida. 

It appears to have been the intention of the State 
Executive Committee to place in the coming Primary the 
office now held by Hon. J. V. BuTke who was appointed 
when the Legislature was not in session, — there being 
only one other office on the Tax Commission to be filled 
by the Governor and the Senate of 1919. 

In as much as the term of office written into a commis- 
sion is not necessarily controlling it becomes necessary 
to determine whether or not there will be a vacancy to be 
filled by the Governor and the Senate at the next session 
of the Legislature, 

Section 3, of Chapter 6500, Laws of 1913, which pro- 
vides for the filling of vacancies in the offices of the State 
Tax Commission reads in part as follows : "In case of a 
vacancy it shall be filled by appointment by the Governor 
for the unexpired portion of the term in which such 
vacancy shall oceur, subject to confirmation by the 
Senate. If such appointment be made when the Legisla- 
ture is not in session, an appointee shall hold his office 
until the first Monday in May in the next biennial ses- 
sion of the Legislature, when, if such appointment is not 
confirmed by the Senate the office shall become vacant, 
and, on or before the last Monday in the same month, the 
Governor by and with the advice and consent of the Senate 
shall appoint a suitable person to fill such vacancy for 
the remainder of the term." 

The last sentence of Section 3, of Chapter 6500, quoted 
above, is controlling as it does not appear to conflict with 
that portion of our Constitution which provides a method 
of filling vacancies in appointive offices: Section 7, of 
Article IV, provides: "When any office, from any cause, 
becomes vacant, and no method is provided by this Con- 
stitution, or by the Laws of this State for filling such 
vacancy, the Governor shall have power to fill snch 
vacancy by granting a commission for the unexpired 
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term." In the instant case there is a mode provided "by 
the laws of this State for filling such vacancy," viz.: 
That portion of Section 3, of Chapter 6500, quoted above. 

Said Section 3 of the above statute means that the 
power vested in the governorship is not a power to fill a 
vacancy in the office of Tax Commission for the last two 
years of an unexpired term withont the sanction of the 
Senate, — that is, where a session of the Senate inter- 
venes such appointment and the expiration of the term. 

The records show that J. S. Blitch was appointed and 
confirmed during the session of the Senate of 1917 for a 
four years term, and subsequent to that date upon his 
resignation J. V. Burke was appointed when the Legisla- 
ture was not in session to succeed him. That portion 
of his term intervening his appointment and the first 
Monday in May 1919 requires no concurrent action on the 
part of the Senate, and if on that date the Senate con- 
curs in the said appointment the vacancy will be filled for 
the remaining two years; in other words for the two 
years from and beyond the said first Monday in May the 
statute requires an affirmative act of confirmation hy the 
Senate otherwise his term on that date will expire by 
operation of law; and "on or before the last Monday of 
the same month the Governor by and with the advice and 
consent of the Senate shall appoint a suitable person to 
fill such vacancy." 

At the time of holding the Primary and at the time 
of the convening of the Legislature Mr. Burke's authority 
to hold the office for the remaining two years of the term 
is subject, as stated, only to the affirmative concurrent 
action of the Senate "on the first Monday in May," 1919. 
The responsibility for such concurrent action authorizing 
the present appointee to continue in such office for the 
remaining two years was by resolution of the Democratic 
Executive Committee sought to be taken from the Senate 
and placed in the Primary to be evidenced to the Senate 
of 1919 by the result of the said Primary. 



The accustomed purpose of placing an appointive office 
in the Primary being that of recommending nominees to 
the appointive powers, one of which ie the Senate (also 
the Governor in case it becomes necessary to appoint an- 
other), it is, therefore, my opinion that you should cer- 
tify as directed by the said resolution the name of any 
candidate for that office, for to hold otherwise it would 
be to Bay that the Committee had exceeded its powers 
which I am not prepared to do; and the fact that a per- 
son if he runs in the Primary does so upon a contingency 
that the next Senate may or may not confirm the 
present appointee, is not n proper subject of elucidation 
jn this opinion. 

Respectfully yours, 

VAN C, SWEARING EN, 

Attorney General. 



Opinions to State Comptroller. 

BONDS— PROCEEDS OF ROAD BONDS MAY BE 
EXPENDED WITHOUT FORMAL CONTRACTS 
BASED ON BIDS. 

Tallahassee, Fla., February 3, 1917. 

Honorable Ernest Amos, Comptroller, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your inquiry as follows; 

"I am enclosing herewith a letter from Hon. John C. 
Calhoun in reference to the expenditure of ffiflO.OOO, the 
proceeds of the sale of hard road bonds, for Taylor 
County, and in which he expresses a particular desire to 
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be advised as to whether or not the Board of County 
Commissioners could expend the $600,000.00 without 
letting the contract to the lowest bidder and by buying 
teams, hiring labor, etc. You will notice from his letter 
that he seems to be satisfied as to other questions but 
that this particular matter, which I consider to be of 
vast importance, he desires an opinion and I most re- 
spectfully request that you advise me what course should 
be pursued, in (he matter of the construction of the road, 
whether by contract or by the Board buying all the ma- 
terial, teams, etc., and doing the work." 

This inquiry comes from the Clerk of the Circuit Court 
of Taylor County and relates to the powers of the board 
of county commissioners of Taylor County in dealing 
with the question of the construction and maintenance 
of public roads in their county. 

The Attorney General is not authorized to officially 
advise county boards and, therefore, nothing that I would 
say in reply to your inquiry on this subject would be 
binding upon the county authorities or controlling upon 
them in dealing with this question. I don't mind saying, 
however, that if the board of county commissioners of 
the county, after a careful consideration of the question, 
consider it to be in the public interest to construct and 
maintain the public roads of the county under the super- 
vision of a superintendent or engineer employed by them, 
they will be warranted in doing so, and that they are not 
required under the law to have this work done under 
contract. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 
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OFFICERS— DUTY OF COUNTY OFFICERS TO SEE 
THAT TAX LAWS ENFORCED — ATTORNEY 
GENERAL NOT LEGAL ADVISOR, 

Tallahassee, Fla., February 3, 1917. 

Honorable Ernest Amos. Comptroller, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication as follows: 

"I am transmitting herewith a letter from Hon. Cyril 
Paid win, Tax Collector of DeSoto County, in relation to 
the provision of the law covering license taxes to be paid 
by automobile garages for keeping, storing, caring for, 
repairing automobiles, or other horseless vehicles, be- 
longing to the public. Bee Section 7 of Chapter 6421 
of the laws of Florida. 

"I would be pleased to have your opinion as to 
whether or not the Tax Collector is correct in his con- 
struction of the law." 

The Attorney General is not authorized to officially 
advise county officers and, therefore, nothing that I would 
say in reply to your inquiry would be controlling on the 
DeSoto County officers in the performance of their duties 
under the law relative to this matter. 

The statute referred to fixes the tax imposed on the 
occupation mentioned. Whether or not one is engaged 
in this occupation is a question of fact. The officer 
whose duty it is to collect this tax must necessarily pass 
upon this question of fact in the firsft instance. If pay- 
ment of the tax is refused and the tax collector is of the 
opinion that the law is being violated, he should see to 
it that the party violating the law is prosecuted for such 
violation. In this way the question can be passed upon 
by the court and the matter finally determined. 
Respectfully submitted, 

T. F. WEST, 

Attorney General. 
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N O AUTHORITY CONFERRED UPON COMP- 
TROLLER TO TRANSFER FUNDS IN STATE 
TREASURY BY WARRANT. 

Tallahassee, Fla., February 7, 1917. 

Honorable Ernest Amos, Comptroller f 
Tallahassee, Florida. 

Dear Sir: 

Yours of the 1st instant has been received. 

I note jour inquiry as follows: 

"I have before me, which I enclose, bill of Hon. J. C. 
Luning, State Treasurer, against the Shell Fish Commis- 
sion aggregating $265.15, approved for payment by the 
Shell Fish Commissioner, with the requet that I draw 
warrant against the Shell Fish Fnnd in payment of the 
same, which I have declined to do, because — 

"1. The bill on its face shows that it is not a proper 
charge against the Shell Fish Commission Fnnd, 
in favor of the State Treasurer. 

"2. I am without authority of law for the issuance of 
said warrant. 

"I must admit that the first objection, while a good 
one, is more or less technical. 

"The purpose of this bill is to transfer $265.15, in my 
judgment, erroneously paid by the Commissioner of Agri- 
culture into the Shell Fish Fund to the General Fund. 

"Section 28, Chapter 6532, page 452, Acts 1913, pro- 
vides that the Commissioner of Agriculture shall charge 
and receive a fee for services provided for in the Act, and 
'all fees paid to the Commissioner of Agriculture shall 
be covered into the General Revenue Fund of the State,' 
meaning, of course, that it should be paid directly into 
this Fund. Section 2, page 119 of said Act provides that 
all fees, etc., shall be faithfully accounted for, reported 
and turned over to the State Treasurer once in a quarter 
with a certificate of its correctness, etc. 
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"Section 14, Chapter 6877, page 169, Acts 1915, pro- 
vides, that 'all license tax shall be collected by the Shell 
Fish Commissioner, etc., who will place the same to the 
credit of the Shell Fish Fund.' Mind you, — it says noth- 
ing about putting any fees in the Shell Fish Fund. 

"Section 22 of the same Act says that all accounts, 
claims and bills of any nature against the fishing in- 
dustry shall be examined by the Shell Fish Commissioner, 
shall be approved, etc., and a warrant drawn by the 
Comptroller on the State Treasurer against the Shell 
Fish "Fund to pay such account, claim or bill. 

"My contention is that this is not a proper account, 
claim or bill against the Shell Fish industry, and there- 
fore, I am not authorized by any law to draw a warrant 
for its payment. Further, that these fees accumulating 
from time to time should be paid into the General Fund 
of the State quarterly, as provided by the Sections quoted, 
and not into the Shell Fish Fund. I have suggested to 
the Shell Fish Commissioner that it would he proper for 
him to pay over $265.15 into the General Revenue Fund, 
and deduct this amount, which, of course, has heretofore 
been paid into the Shell Fish Fund, from his current 
remittances to the Shell Fish Fund, which will have the 
effect of adjusting these accounts without the necessity 
of drawing a warrant to accomplish this purpose. We 
have agreed to submit the matter to you, and, of course, 
whatever your idea is in the premises as to the law of the 
case will determine our differences of opinion." 

To accomplish the purpose designed, that is to say, to 
transfer the amount named from one fund in the State 
treasury to another fund in the State treasury, it seems 
to be necessary, as a practical matter, to have you, as 
Comptroller, draw a warrant upon the State Treasurer 
against the fund in which the amount is now held in 
order that it may be withdrawn from this fund and paid 
into the fund in which it should have been paid originally. 

Your warrant for this purpose necessarily withdraws. 
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from the treasury this amount, and the fact that it is 
to he immediately returned and placed in another fond 
in the State treasury does not change this result. The 
question presented, then, is whether or not there is any 
authority in law for your warrant, as Comptroller, which 
seems to be necessary to effectuate this purpose. 

By Section 4, of Article IX, of the Constitution it is 
provided that : 

"Xo money shall be drawn from the treasury except in 
pursuance of appropriations made by law." 

In Section 103 of the General Statutes of 1906, defin- 
ing the duties of the Comptroller relative to warrants 
isued by him on the State Treasurer, it is said that: 

"Said warrant shall also state the name of the original 
( reditor and the different transferees, and refer to the 
particular act or resolution, and section thereof, on which 
it is issued, and the head of expenditure to which the 
same is chargeable, and the amount allowed shall be 
stated in words at length; and no warrant shall ever be 
issued until the same shall be authorised by act or reso- 
lution- of the Legislature." 

In view of these constitutional and statutory provisions 
there is, in my opinion, no legal authority in you, as 
Comptroller of the State, to draw a warrant on the State 
Treasurer for the amount of this account, or any other 
amount for this purpose, and, on the other hand, since 
there is no statnte authorizing the drawing of sneh war- 
rant, you are prohibited from doing so. 
Respectfully submitted, 

T. F. WEST, 

Attorney General. 



255 

TAXATION— COUNTY WARRANTS USED IN 
PAYING TAXES. 

Tallahassee, Fla., February 24, 1917. 

Honorable Ernest Amos, Comptroller, 
Tallahassee, Florida. 

Dear Sir: 

, Yours of the 19th instant has been received. 

I note your inquiry as follows: 

"I will thank you to give me your opinion as to 
whether or not taxes may be paid by persons holding the 
same with warrants, other than Fine and Forfeiture war- 
rants, outstanding January 1st, 1917, under the present 
system of County finances and depositories ?'' 

In reply thereto I beg to advise that in my opinion 
county warrants, other than Fine and Forfeiture war- 
rants, outstanding January 1, 1917, may be nsed for the 
payment of State and county taxes, but, before such war- 
rants can be used for this purpose, they will have to be 
brought within the terms and provisions of the present 
county financing and depository acts, that is to say, since 
the office of County Treasurer has been abolished and 
warrants that were outstanding on January 1 of this 
year were drawn on the County Treasurer, it will be 
necessary that these warrants be presented fto the board 
of public instruction or the board of county commission- 
ers, as the case may be, in order that such board may 
stamp upon such warrants the depository from which 
they are to be paid, and of course under the statutes 
above referred to this can only be done when there are 
funds in such depository sufficient for the payment of 
such warrants. 

Respetcfully submitted, 

T. F. WEST, 

Attorney General. 
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STATE APPROPRIATIONS, FOR CONTINGENT EX- 
PENSES NOT TO BE USED FOR CLERK HIRE. 

Tallahassee, Fla., February 28, 1917. 

Honorable Ernest Amos, Comptroller, 
Tallahassee, Florida. 

Dear Sir: 

Yours of the 19th instant has been received. 

I note your inquiry as follows : 

"Section 4, of Chapter t>S2i), Laws of Florida, contains 
an inhibition against the payment of clerk hire or cleri- 
cal assistance out of the contingent fund of any Depart- 
ment of the State government. Please give me your opin- 
ion as to whether I may lawfully draw a warrant on the 
contingent fund appropriated under said Act for any De- 
partment in payment of a bill which has been duly 
approved by the head of the Department which appears 
to be for clerk hire or clerical assistance employed by 
and rendered such Department? 

"Also please give me your advice as to whether a bill 
for labor, in performing necessary work in any of the 
Departments, would fall within the inhibition mentioned 
above?" 

The statute on the subject is Section 4, of Chapter 6820, 
Acts of 1915, the general appropriation act passed at that 
sesion of the Legislature, which reads as follows: 

"All moneys appropriated under bead of Contingent 
or Incidental Expenses Bhall be accounted for to the next 
Legislature in an itemized statement from each official 
having charge of any such fund, and no clerk or clerical 
assistance shall be employed by any State officer and paid 
out of the Contingent Fund appropriation for Contingent 
Expenses." 

Yon will note that this statute expressly forbids the 
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use by any State officer of the appropriations for con- 
tingent expenses for clerk hire or clerical assistance. 

There is, however, nothing in the statute forbidding 
the use of funds of this kind for labor in the perform- 
ance of necessary work in any of the departments for 
which these appropriations are made. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 



ADJUTANT GENERAL— HOLDS OFFICE AT PLEAS- 
URE OF GOVERNOR. 

Tallahassee, Fla., March 31, 1917. 

Honorable Ernest Amos, Comptroller, 
Tallahassee, Florida, 

Dear Sir: 

Yours of the 22d instant has been received. 

I note your inquiry as follows ; 

"A short time ago I handed you copy of a letter re- 
ceived from General J. Clifford R. Foster, notifying me of 
his intention to make claim for the salary of the Adju- 
tant General. 

"You understand that General J. B. Christian has been 
commissioned by the Governor as Adjutant General of 
the State of Florida, and is now acting in that capacity. 

"Anticipating that requisition will be made upon me 
by both these gentlemen for the salary provided by law 
for the payment of the Adjutant General of this State, I 
would thank you to advise me as to whose requisition I 
should honor for this salary, and to which of these gen- 
tlemen should I draw a warrant in payment of same 
under the Constitution and Laws of this State." 

IT — Atty. Gen. 
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The law of this State on this subject is Section 1G of 
Article IV of the Constitution, which reads as follows: 

"The Governor shall appoint all commissioned officers 
of the State Militia, including an adjutant general for the 
State, with rank of brigadier general, who shall be chief 
of staff. The duties and compensation of all officers so 
appointed shall be as fixed by law. The terms of office 
of all commissioned officers of the organized militia shall 
be continuous during the pleasure of the Governor; sub- 
ject to such laws as may be enacted by the Legislature 
providing for their retirement for age or other causes." 

It will be noted that the terms of office of the officers 
affected by this constitutional provision, including the 
office of Adjutant General, are "during the pleasure of the 
Governor." 

The commission held by Honorable J. C. B. Poster, au- 
thorizing him to hold the office of Adjutant General at 
the pleasure of the Governor, and the appointment of 
Honorable J. B. Christian to this office and the issuing 
of a commission to him, brought to an end the term for 
which his predecessor, Honorable J. C. E. Foster, held the 
office, this act on the part of the Governor being incon- 
sistent with any other conclusion than that it was his 
intention to terminate the right of the then incumbent 
to hold and exercise the powers and perform the duties 
of this office. 

In this situation you will, in my opinion, be war- 
ranted in recognizing Honorable J. 13. Christian as Adju- 
tant General of this State and in issuing your warrant as 
Comptroller upon the State Treasurer payable to him for 
the salary of this office as provided by law, commencing 
from the date of the commission issued to him. 
Bespectfully submitted, 

T. F. WEST, 

Attorney General. 
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EFFECT OF GOVERNORS VETO OF CERTAIN 
ITEMS OF GENERAL APPROPRIATION BILL 
OF 1917. 

Tallahassee, Fla., July 12, 1917. 

Honorable Ernest Amos, State Comptroller, 
Tallaliasaee, Florida. 

My dear Sir; 

Receipt of your communication of the 2d instant is 
acknowledged. 

You ask for an opinion opon the question of the legal 
effect of the veto of the Governor of certain parts of 
Chapter 7277, Laws of Florida, the general appropria- 
tion bill passed at the recent session of the Legislature. 

Tour inquiry is as follows: 

"In accordance with the provisions of Section 28, 
Article III, and Section 18, Article IV, of the Constitu- 
tion of this State, the Governor filed with the Secretary 
of State his veto message to Chapter 7277, the General 
Appropriation Bill passed at the last session of the 
Legilature. 

"While this veto message undertakes to eliminate cer- 
tain features tot the law, it does not take out any item 
from the Bill and, in my judgment, is inoperative for the 
purpose evidently intended; to -say the least, I am in 
doubt about the eifectiveness of the veto and will thank 
you to give me the benefit of your opinion upon the ques- 
tion, so that I may have the same for my guidance in the 
performance of my official duties. 

"I am enclosing you herewith copy of the message, and 
will thank you for your usual prompt attention in the 
premises." 

The veto message, a copy of which is attached to your 
communication, is In the following language: 
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"Tallahassee, Florida, 
"June 2d, 1917, 
"Hon. J. B. Johnson, 
"President of the Senate, 
"Capitol. 
"Sir: 

''In pursuance of Section 28, of Article III, and of Sec- 
tion 18, of Article IV, of the Constitution I have con- 
sidered Senate Bill Number 627 a Bill to Be Entitled: 

" 'An Act making appropriations for salaries and ex- 
penses of the State Government for six months of the 
year 1917, and for the year 1018, and for six months of 
the year 1919.' 

"There are many good reasons why I should exercise 
the veto power in pursuance of Section 28, of Article III, 
and Section 18, of Article IV, of the Constitution. A 
comparison of this, the General Appropriation Bill, to- 
gether with matters in pah of which I am advised mani- 
fests the ill-purpose and intent of those members of the 
Legislature who were moved and instigated by no 1 audi- 
ble ambition to do that which was best for the general 
welfare of Florida, hut ratbeT in lieu thereof spent their 
energies in small acts that would and have tended to 
hinder the present administration. 

"Among other things was the effort by a bill to abolish 
the Tax Commission. Their further action in this regard 
being shown by omitting from this the General Appro- 
priation Bill any appropriations for the salaries and 
expenses of the Tax Commission, which Commision is 
in despensible to the State, if we are to have, as we must 
have, an equitable and uniform system of taxation as was 
contemplated by the Constitution and as was provided 
by Chapter 6500 of the Acts of 1913, which Chapter has 
not been repealed and which should not be repealed by 
any indirect method. 

"Under the general headline of 'Miscellaneous' on page 
4 of this Bill, the following item is stated: 



261 

" 'Salaries and expenses Railroad Commission- 
ers of which amount not more than $1,800.00 
shall be paid for services of special counsel, 
$15,000.00.' 
And on page 8 under the headline of *Miscellaueous' the 
following item is stated : 

" 'Salaries and expenses of Railroad Commis- 
sioners of which amount not more than $3,600.0 i I 
shall be paid for special counsel, $30,000,00.' 
And on page 12 under the headline of 'Miscellaneous' the 
following item is stated : 

" 'Salaries and expenses of Eailroad Commis- 
sioners of which amount not more than $1,800.00 
shall be paid for services of special counsel, 
$15,000.00.' 
"Laws may be passed or repealed in the manner pointed 
out bj the Constitution and not by any indirect manner. 
To allow the language in the items above referred to to 
stand and become effective would violate the Constitu- 
tion and would in an indirect manner repeal Section 1 of 
Chapter 5620 of the Acts of 1907, which Chapter is : 

" 'The Railroad Commissioners of the State of Florida 
are hereby authorized to employ special counsel to advise 
them and to conduct any and all litigation or proceed- 
ing of any character instituted by or against them, and 
such special counsel shall be paid such compensation as 
said Commissioners deem proper out of the funds avail- 
able for the maintenance of the Railroad Commission.' 

"The wisdom of the Act of 1907 which authorizes the 
Railroad Commissioners to employ special counsel and 
to pay such compensation as the Commissioners deem 
proper cannot be doubted. Litigation of such character 
is both technical and important. The Commission should 
have expert counsel, to secure which they must have, as 
they are granted by the Acts of 1907, the power to employ 
counsel and to fix their compensation. I am sorry to 
note the disposition of a few members of the Legislature 
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who directed their attention in this regard and who were 
controlled, not so much by a desire to lesson expenses as 
by a desire to strike at certain Hoards and persons, even 
going to the extent of trying, because of political affilia- 
tions, to punish by lessening the compensation, — conduct 
reprehensible. The Constitution and the statutes will 
suffice to defeat and avoid the effects of any such purpose, 
yet in pursuance of the Constitution I think it best that 
I should strike from the language of this Bill the follow- 
ing language: 

"On page 4 under the headline 'Miscellaneous,' 
'of which amount not more than $ 1,300.00 shall 
be paid for services of special counsel.' 

"And on page 8 under the headline 'Miscella- 
neous,' 'of which amount not more than $3,600.00 
shall be paid for special counsel.' 

"And on page 12 under the headline 'Miscella- 
neous', 'of which amount not more than $1,800.00 
shall be paid for services of special counsel.' 
Leaving the Bill as to Railroad Commissioners other- 
wise unaffected. 

"Section 4 of this Bill also manifests the baneful spirit 
and purpose of a few members of the Legislature, yet I 
am satisfied that the language of this Section, which Sec- 
tion is a copy of the same Section in former General 
Appropriation Bills, except the use of two additional 
words, is due to the ill-advised unpatriotic action, pur- 
pose and intent of a few members of the Legislature, the 
evil effects of which should be avoided, not by the expen- 
sive process of a special session of the Legislature but by 
the people at the next election. 

"Considering present conditions and being moved and 
instigated by a desire to foster and promote the general 
welfare of Florida and her people I deem it best that I 
should not return the Bill without my approval, and that 
I should strike ouly such parts of the Bill as I have 
above particularly stated, and that I should leave the 
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Hill otherwise unaffected, upon which consideration I 
have today approved the Bill and do herewith transmit 
the same to you for consideration at the next session of 
the Legislature in pursuance of Section 28, of Article 
III of the Constitution. 

"Yours respectfully, 
"(Signed) SIDNEY J. CATTS, 

"Governor." 

It appears from the concluding paragraph of this 
message that the bill was approved by the Governor after 
certain of its provisions bad been pointed out as 
objectionable. 

The purpose of course was to strike from the statute 
certain designated parts of it upon the theory that this 
action was authorized by Section 18, of Article IV, of the 
Constitution of this State. 

This section of the Constitution is as follows : 

"The governor shall have power to disapprove of any 
item or items of any bills making appropriations of 
money embracing distinct items, and the part or parts of 
the bill approved shall be the law, and the item or items 
of appropriation disapproved shall be void, unless re- 
passed according to the rules and limitations prescribed 
for the passage of other bills over the executive veto." 

The question presented for determination, as I under- 
stand it, may be stated about like this: 

"Does this con stitntional provision conferring upon 
the Governor of the State "the power to disapprove of 
any item or items of any bills making appropriation* of 
money embracing distinct item>s" authorize him to strike 
from appropriation bills language intended to limit and 
restrict the expenditure of the funds embraced in an item 
or items in such bills, rendering such language void but 
leaving the appropriations and the amounts appropriated 
in tact? 

It will be noted that if the full effect intended is given 
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to every word used in this veto message the amount of no 
item in the bill is affected, no item is reduced as might 
be permissible (Commonwealth ex rel Elkin v. Barnett, 
199 Pa. 161, 35 L. R. A. 882), and the aggregate of the 
appropriations is the same after the veto as it was be- 
fore the veto. In other words, the sum of all the items 
appropriated by this bill is the same after full effect is 
given to the veto as it was when the bill passed out of the 
hands of the Legislature. 

The word "item" as it is here employed in the Con- 
stitution means a definite and specified sum or amount 
appropriated by legislative action for a definite and speci- 
fied purpose. 

In the constitutional provision uuder consideration it 
is expressly stated that the Governor has the power to 
disapprove any item or items in bills appropriating 
money embracing distinet items, and items in such bills 
so disapproved shall be void unless passed over the veto 
in the manner provided by the Contitution. 

A number of the states have constitutional provisions 
similar to this one and it is conceded everywhere that 
they are designed to keep out of general appropriation 
bills, which must of necessity be passed in order that the 
expenses of the State government may be met, appropria- 
tions which are objectionable by conferring upon the 
Governor power to eliminate such objectionable appro- 
priations by withholding his approval therefrom while 
giving his approval to the remaining items which there- 
upon "shall be the law." 

In considering a constitutional provision similar to 
ours where the Governor had undertaken to strike out 
certain provisions from an appropriation bill, the 
Supreme Court of Mississippi, in the case of State v. 
Holder, 76 Miss. 158, 23 So. 643. said: 

"The true meaning of Section 73 is that an appropria- 
tion bill made up of several parts (that is, distinct appro- 
priations), different, separable, each complete without the 
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other, which may be taken from the bill without affect in g 
the others, which may be separated into different parts, 
complete in themselves, may be approved and become law 
h" accordance with the legislative will, while others of 
like character may be disapproved, and put before the 
legislature again disassociated from the other appro- 
priations." 

In that case the question was presented aud the court 
held that the Governor could not veto a portion of the 
appropriation bill that prescribed the conditions upon 
which moneys may he drawn from the treasury and 
approve the remainder of such bill. 

The appropriations in this bill for the Railroad Com- 
mission are in the following language: 

"Salaries and expenses Railroad Commissioners of 
which amount not more than ?1,8(I0.00 shall be paid for 
services of special counsel, |15,000 .00." 

"Salaries and expenses of Railroad Commissioners of 
which amount not more than ?3,600.00 shall be paid for 
special counsel, $30,000.00." 

"Salaries and expenses of Railroad Commissioners of 
which amount not more than f 1,800.00 shall be paid for 
services of special counsel, $ 15,000.00." 

The veto message now under consideration in the first 
place proposes to strike from these appropriations the 
following language: 

"Of which amount not more than 11,800.00 shall be 
paid for services of special counsel." 

"Of which amount not more than t3,l!(MUHl shall be 
paid for special counsel." 

"Of which amount not more than fl£MMM shall be 
paid for services of special counsel." 

The veto is nof directed at the appropriations made 
for this purpose. They are not disturbed or affected, 
but the language which limits the amount of the appro- 
priations which may be paid for services of special coun- 
sel is sought to be stricken from the bill. 
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This, in ray opinion, is not an exercise of the authority 
conferred upon the Governor by the Constitution to dis- 
approve an "item" in an 'appropriation bill, bemuse the 
language limiting the amount of the appropriations that 
may tie paid oii".t for services of special counsel is not 
an "item" within the meaning of that term as it is em- 
ployed in the Constitution, The language sought to be 
stricken affects the items in the sta-ute to which it 
relates only by limiting the amount of such items that 
may be used for one purpose, but if this language were 
stricken these items in the bill would not be reduced but 
would remain the same in amount. 

It is suggested that llie language in this statute which 
limits the amounts thnrt may be annually expended by 
the Bail road Commissioners for special counsel employed 
by them is in conflict with the provisions of Chapter 5620, 
Acts of 1907, Laws of Florida, giving authority to the 
Itailroad Commissioners to employ special counsel and 
fix his compensation, and thereby operates indirectly and 
by implication as a repeal of this feature of the latter 
act and for that reason is objectionable. This may 
render it objectionable as a matter of policy, but the 
power to make appropriations of public money is in the 
Legislature. No State officer or employee can be paid for 
his services until the Legislature has made available by 
appropriate action the necessary funds for this purpose, 
and the Legislature has the absolute power to limit and 
fix the maximum amount that it will appropriate for this 
or any other purpose. 

The effect of the action of the Legislature in thiB in- 
stance is to fix the amount that may be used annually 
by the Railroad Commissioners in the payment of the 
special counsel employed by them. In this bill the maxi- 
mum amounts that may be paid to employees of the State 
in all other departments are definitely stated. The act of 
1907, however, is not repealed by the provisions of this 
act limiting the amount that may be used for this pur- 
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post. It is still in force and if the general appropria- 
tion bill of 1917 should not contain this qualifying clause 
there would again be no limit on the amount of these 
items that could be expended by tlie Railroad Commis- 
sioners on this account. 

The conclusion, I think, is inescapable that the veto 
of the Governor did not have the legal effect of eliminat- 
ing from this bill the language limiting the amount that 
may be paid annually by the Kailroad Commissioners to 
their attorney from the items appropriated for their 
salaries and expenses and that this provision of the 
statute is nott inoperative because of any supposed con- 
flict between it and Chapter 5620 of the Acts of 1907, 
Laws of Florida. 

The other question involved relates to the effect of this 
veto message upon section 4 of the statute. 

It is not clear that it was the purpose of the Governor 
to veto this section. Section 4 is referred to, as will be 
noted, in the last paragraph of jfche veto message, but it 
does not appear that it was understood that the Governor 
had the power or that he intended to veto this section of 
,the act or any part of it. 

It is in the following language: 

"All moneys appropriated under head of contingent or 
incidental expenses shall be accounted for to the next 
Legislature in an itemized statement from each official 
having charge of any such fund, and no clerk, clerical 
assistant, or detective shall be employed by any State 
officer and paid out of the contingent fund appropriated 
for contingent expenses." 

By its terms statements are required to be made by the 
heads of departments showing how moneys appropriated 
"under the head of contingent or incidental expenses" are 
expended and the use of such appropriations for certain 
enumerated purposes is forbiden. That this section as a 
whole is not such a part of this statute as may be re- 
garded and 1 rented as an "item" under the provisions of 



Section 18, of Article IV, of the Constitution quoted 
above seems to me apparent and it is equally clear that 
words oi 1 clauses in a statute of this kind limiting the 
use of appropriations for contingent or incidental 
expenses and forbidding their expenditure for certain 
enumerated purposes cannot he stricken from the bill 
and rendered void by executive disapproval. 

To hold that the Governor may strike words of limita- 
tion from an appropriation bill and thereby make avail- 
able moneys appropriated by such bill for uses expressly 
forbidden in the bill itself would be conferring upon him 
legislative authority superior to that possessed by the 
legislative branch of the State government, and no one of 
course would contend for or sanction any such holding. 
State v. Holder, supra. 

Under our Constitution supreme executive power is 
vested in the Governor, but the legislative authority of 
the State is vested in the Legislature, and the Governor, 
cognizant always of the relative powers of the two 
branches of the Sfate government, would not consciously 
undertake to exercise powers prcqterly belonging to the 
Legislature. 

It may be that in approving or vetoing a hill the Gov- 
ernor acts as a part of the law-making power of the State 
(State ex rel Boyd v. Deal, 24 Fla. 293), bust the veto of 
a bill is action negative in character. The word "veto" 
means "I forbid." He cannot initiate, amend or change 
legislation, and all bills, except bills ''making appropria- 
tions of money embracing distinct items," must be ap- 
proved or disapproved as a whole. 

With regard to the latter class, as we have seen, items 
disapproved shall be void, but in this case no item in the 
bill has been disapproved and the veto message is, in my 
opinion, ineffectual and nugatory. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 
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AUTHORITY TO PAY EXPENSES FOB DETECTION 
AND CONVICTION OF CERTAIN PERSONS 
FROM CONTINGENT FUND OF STATE SUPER- 
INTENDENT. 

Tallahassee, Fla., July 21, 1917. 

Honorable Ernest Amos, Comptroller, 
Capitol 

Dear Sir: 

The State Superintendent explains to me that the 
attached account was incurred in running down and 
prosecuting a negro man who has for a number of yearn 
from time to time stolen the slips containing the ques- 
tions for teachers' examinations in this State and sold 
them to negro applicants for teachers' certificates who 
were taking the examinations. 

In view of this fact and the further fact that they 
have heretofore been unable to secure through the or- 
dinary channels evidence sufficient to convict thiB ne- 
gro and the value and benefit to the cause of public educa- 
tion of his detection and convsiction, I am of the opin- 
ion that you will be warranted in paying the account 
as approved by the State Superintendent from the con- 
tingent fund appropriated by the Legislature for his de- 
partment. 

Very respectfully, 

T. F. WEST, 

Attorney General. 
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MILITIA— EXPENSES OF MAY BE PAID FROM 
CONTINGENT FUND OF GOVERNOR WHEN 
CALLED OCT BY HIM WHEN NO OTHER 
FUNDS ARE AVAILABLE. 

Tallahassee, Flu., December 19, 1917. 

Hon. Ernest Amos, Comptroller, 
Capitol. 

Dear Sir: 

Replying to your request for an opinion in regard to 
the expenses incurred lin connection with the Slate Mi- 
litia called oat by the Governor to afford protection to 
Barton and others on trial in Madison County at the 
recent term of the Circuit Court will say that I have 
advised the Governor as follows: 

"Replying to your inquiry of the 17th instant in which 
you desire to know whether or not you will be author 
ized to approve vouchers for the expenses incurred by 
the State Militia, ordered to Madison some weeks ago 
in order to preserve the peace during the trial of cer- 
tain parties, out of the appropriation made for contingent 
expenses of State, 1 beg to advise that it is my opinion 
that the appropriation made for contingent expenses of 
the State may be used in so far as the same is neces- 
sary for the payment of such expenses as above men- 
tioned, and that you would, as Governor, be authorized 
to approve vouchers covering such exj>enses to be paid 
out of said fund." 

As stated in the above quoted letter, it is my opinion 
that these expenses may properly be paid out of the ap- 
propriation made for contingent expenses of the State. 
Yours very truly, 

VAN C. SWEARINGEX, 

Attorney General. 
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AUTOMOBILES OWNED AND OPERATED BY FED- 
ERAL GOVERNMENT NOT REQUIRED TO PAY 
REGISTRATION FEE. 

Tallahassee, Fla., December 29, 1917. 

Hon Ernest Amos, Comptroller, 
Tallahassee, Fla. 

Dear Sir: 

Replying to your oral inquiry of this date with refer- 
ence 'to the matter of requiring the registration' fee pro- 
vided by Section 6" of Chapter 7275, Laws of Florida, 
Acts of 1917, to be paid upon automobiles owned by the 
United States Government, I beg! to advise that the only 
exception specifically made is as to motor trucks oper- 
ated by County Commissioners on County roads for con- 
structing or repairing roads, and owned by the County or 
Road Districts, and used by them exclusively in such 
work. However, I do not think that it was the inten- 
tion of the Legislature to require the United States 
Government to pay the registration fee above mentioned 
upon its motor vehicles when used wholly for govern- 
mental purposes. 

It is my opinion that you would be authorized to not 
require the payment by the United States Government of 
the registration fee provided for in Chapter 7275 upon 
motor vehicles owned and operated by the United States 
Government solely for governmental purposes. 
Yours, very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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PUGILISTIC EXHIBITIONS. 

Tallahassee, January 29, 1918. 

Eon. Sidney J, Catts, Governor, 
Tallahassee, Fla, 

Dear 'Sir: 

I am in receipt of your communication of the 28th 
instant enclosing letter from Hon. F. D. Sanders, of 
Pensacola, Florida, to you iunder date of the 23rd in 
stant; also letter from Mr. 8. A. Bowing to Mr. San- 
ders under date of November 3, 1917. 

Replying 'to your communication, I beg to advise that 
Sections 3253 and 3255, of the Compiled Laws of 1914, 
provides as follows : 

"If any person or persons shall voluntarily engage in 
any pugilistic exhibtion, fight or encounter, with or with- 
out gloves, between man and man, or in an exhibition or 
fight between man and bull, or between man and any 
other animal, for money or anything of value, or upon 
the result of which any money or anything of value is 
to be collected, acquired, bet or wagered, or to see which 
any admission fee is charged, directly or indirectly, shall 
be punished by a fine of not less than two thousand five 
hundred, nor more than five thousand dollars, or by im- 
prisonment for not more than five years." 

"By the term pugilistic exhibition, encounter or fight, 
with or without gloves, as used above, is meant any vol- 
untary fight or personal encounter, by blows, between 
two or more men, for money, prize of any character, 
points, distinction or fame, or other thing of value, or 
upon the result of which any money or thing of value 
is bet or wagered, or for which an admiissin fee is charged, 
directly or indirectly." 

From the statement in Mr. Sanders' letter it appears 
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that the exhibition of boxing and wrestling that it is de- 
sired to hare would come within the provisions of the 
above quoted law, and, therefore, are prohibited. 
The stated enclosures are herewith returned. 
Yours very truly, 

VAN C. SWEAR I NO EX, 

Attorney Genera 1, 



AUTOMOBILE 8— DUPLICATE REGISTRATION 
TAGS MAY BE ISSUED WHEN DESTROYED BY 
FIRE. 

Tallahassee, Fla., March 28, 1918. 

Honorable Ernest A mm, Comptroller, 
The Capitol, 

* 

Dear Sir: 

I am in receipt of your letter of |the 27th instant which 
reads as follows : 

"Sometime ago I registered a car under the provisions 
of Chapter 7275, Acts of 1917, and delivered number 
plates for machine licensed thereunder. The owner of 
this truck has bad the misfortune to have it destroyed by 
Are together with the tags and having procured another 
truck has made application to this office for duplicate 
number plates or tags of those assigned to the machine 
originally registered with a view of attaching them to 
his new truck. Under Section 4 of said law the loss or 
destruction of a certificate of registration or of the num- 
ber plates is recognized and provided for, bnt the cir- 
cumstances of the case referred to does not seem to be 
covered. 

"I will thank you to give me your opinion as to 

18— Atty. Gen. 
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whether or not I would be warranted under llie circum- 
stances in cancelling the original application above re- 
ferred to and applying the proceeds thereof, f 10.00, to- 
wards the registration of the new truck under a new 
application and assign the same ihiiiiIht plates beret "!'ori> 
given to the machine destroyed and have The owner apply 
for duplicate number plates in lieu of those destroyed."' 

Replying to your inquiry, T beg to advise that under 
the provisions of Section i. of Chapter 7275, Acts of 1917, 
Laws of Florida, it is provided : 

"l"]ion the filing of such application and the payment 
of the fee herein provided for, the Comptroller shall as- 
sign to such motor vehicle a distinctive number and with- 
out exj»ense to the applicant, issue and deliver to the 
owner a certificate of registration and two number plates, 
of the form and size herein provided for. In the event 
of the loss, mutilation or destruction of a certificate of 
registration or of a number plate, the owner of a regis- 
tered motor vehicle may obtain from ;the Comptroller a 
duplicate thereof upon filing in the office of the Comp- 
troller an affidavit showing the fact and the payment of a 
fee of one dollar for each duplicate." 

Under the above provision of law it is clear that it was 
the intention of the Legislature not to permit the loss or 
destruction of a certificate of registration, or of a number 
plate, to deprive the owner thereof of the benefits pro- 
vided for by the law after having paid therefor. While 
it ia not expressly stated in ithis law that a person, the 
owner of a car, may have, in the event of the destruc- 
tion of his car which was originally registered, the bene- 
fit of his original license though the car be destroyed, 
yet it is indicated by the provision of law above quoted 
that such contingencies should be met and provided for, 
and I take it that ynu would be autohrized in such a case, 
and under the circumstances as set out in your communi- 
cation, to cancel jthe original application and apply the 
proceeds thereof towards the registration of the motor 
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vehicle which is to take the place of the one destroyed 
by fire, and to issue the same number plates as originally 
issued to the owner, to bfe used on such new truck, and 
that notation of such substitution be made oh the records. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



COMMISSIONER OF AGRICULTURE TRAVELING 
EXPENSES NOT PAYABLE FROM A 1' PROPRIA- 
TION FOR FOOD AND DRUG INSPECTORS. 

Tallahassee, Fla., April 24, 1918. 

Hon. Ernest A»to«, Comptroller, 
Tallahassee, Fla. 

Dear Sir: 

Your communication of the 2lird instant making re- 
quest for an official opinion received as follows: 

"Section 9 of Chapter 6541, Laws of Florida, contains 
the following provision: 

"'The Commissioner of Agriculture, by virtue of his 
office, shall at all times, have lthe power of an inspec- 
tor, and all expenses incurred in the performance of the 
duties of an Inspector shall be paid in the same man- 
ner as the expenses of other Inspectors. 

" 'The State Chemist and the Assistant State Chemist 
shall be ex officio Inspectors of the Chemical Division 
of the Department of Agriculture; their annual traveling 
epenses shall be paid on detailed vouchers approved by 
the Commissioner of Agriculture and State Chemist. 

"'Detailed vouchers for such expenses shall be ren- 
dered by said Inspetcor and paid only upon the approval 
of the Commissioner of Agriculture. 
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"I have quoted the foregoing provisions in order that 
1 may have your opinion as to whether or not the trav- 
eling expenses provided for as therein stated are pay- 
able by warrant on- the State Treasurer without any other 
approval when such expenses are incurred by the Com- 
missioner of Agriculture in (the performance of the du- 
ties of an Inspector under Chapter 6541, Laws of Florid- 
ida aud whether or not the State Chemist in the per- 
formance of his duties as ex officio Inspector of the 
Chemical Division is required to have his traveling ex- 
penses incurred under and in pursuance of the provisions 
above referred' to approved by the Commissioner of Agri- 
culture as well as himself before payment can be made. 

"There is no appropriation contained in Chapter 6541, 
Laws of Florida, and the appropriation out of which 
the claim would have to be paid is contained in the Gen- 
eral Appropriation Bill, which provides for the payment 
of the traveling expenses of three Food and Drug In- 
spectors and apropriates $3,600.00 for the year 1918 for 
that purpose. 

"A bill was presented today for Hon. W. A. McRae, 
for traveling expenses incurred by him when acting as 
an Inspector under Chapter 6541, Laws of Florida, which 
is approved by him, payable out of traveling expenses 
of Food and Drug Inspectors, but the bill is not approved 
by the State Chemist, and as this presents the question 
as to whether or not payment can be made by warrant 
on the State Treasurer, drawn as indicated by the Com- 
missioner of Agriculture, it also raises the question as 
to whether or not warrants can be drawn on the State 
Treasurer under the other provisions of the Section above 
quoted for the State Chemist when acting as- an Inspec- 
tor of Food and Drugs. 

"Kindly let me have your opinion at your earliest con- 
venience." 

Replying to the above will advise that the General 
Appropriation Bill of 1917 embodied in Chapter 7277, 
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Laws of 1917, contains an item of appropriation as fol- 
lows: 

"Traveling expenses three Food and Drug Insjwctors, 
$3,600.00." 

It is an established rule of construction that all laws 
making appropriation should be construed strictly, there- 
fore it is my opinion that it was not the intention of the 
Legislature t:o pay the traveling expenses of others than 
the three Food and Drug Inspectors from this item of 
$3,000.00. 

While it is evident that Section 9, of Chapter 0541. 
Laws of 1913, which provides that "the Commissioner of 
Agriculture, by virtue of his office, shall at all times have 
ithe power of an Inspector, and all expenses incurred in 
the performance of the duties of an Inspector shall be 
paid in the same manner as the expenses of other In- 
spectors," yet the Legislature of 1917 failed to make an 
appropriation including the traveling expenses of the 
Commissioner of Agriculture in the item nf expense re- 
ferred to above. 

This seemingly inconsistent provision of the law is 
possibly explained by the fact that the same General 
Appropriation Bill contains the following item: 

"Traveling and other contingent expenses Commissioner 
of Agriculture on official business, $400,007* 

There conld scarcely be any question that .the item of 
expense referred to in yonr communication could law- 
fully be paid ont of the above last stated item. 
Respectfully submitted, 

VAN C. 8WEARINOEX. 

Attornev General. 
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TAX COMMISSION NOT AUTHORIZED TO HAVE 
PRINTED ANY OTHER THAN THE BIENNIAL 
REPORT. 

Tallahassee, Fla.. April 30, 1918. 

Hon. Ernest Amos, Comptroller, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of ,vour communication of the 15th in- 
stant as follows: 

"Section 652 of the General Statutes of the State of 
Florida provides that : 

" 'All the public printing of the State of Florida shall 
be let out upon contract to the lowest responsible bid- 
der, who shall furnish all paper and other material used 
in printing and binding/ 

'"Section 655 provides for notice calling for bids to be 
published and contains directions as to the method and 
manner of bidding, etc. 

"Section 9 of Chapter 6500 of the Laws of Florida pro- 
vides that: 'It shall he the duty of the Commission, and 
vt shall have power and authority to : * * * * 

" '(14) To transmit to the Governor and to each mem- 
ber of the Legislature, thirty days before the meetiag 
of the Legislature, the report of the Commission show- 
ing all the taxable property in the State and the value 
of the same in tabulated form with recommendations 
for improvements in the system of taxation 1 in the State, 
together with such measures as may be formulated for 
the consideration of the Legislature.* " 

"The State printing contract for the jceriod l>eginning 
October 1st, 1917, awarded bv the Board of Commission - 
ers of State Institutions to T. J. Appleyard under Sec- 
tion 652, et seq, contains the following provision : 'Form 
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1402. Annual report of State Tax Commission (Special 
for 1917)." 

"I would be pleased to have your opinion as to whether 
or not a report published at any other time and in any 
other manner than that prescribed by the fourteenth 
paragraph of Section 9 of Chapter 6500, above quoted, 
can be paid for by warrants drawn by the Comptroller 
on the State Treasurer." 

Replying to your inquiry, I beg to advise that Sec- 
tion 9, of Chapter 6500, seems to be the section prescrib- 
ing the general duWes and powers of the Tax Commis- 
sion. Paragraph 14 of this 'Section provides that a re- 
port of the Commission be transmitted to the Governor 
and to eaeh member of the Legislature 30 days before 
the convening of the Legislature, and enumerates cer- 
tains 'things that shall be contained in such report. 

Under the provision of law mentioned, it would ap- 
pear that authority is given the Tax Commission to 
make and have printed a report once every two years; 
it being specifically set out when this report shall be 
made. Therefore, I take it "that it was not the purpose 
of the Legislature to grant authority to the Tax Com- 
mission to issue and have printed reports at any other 
time .and I do not think that under 'the authority grant- 
ed the Commission by Paragraph 14, of Section 9, that 
you would be authorized in issuing a warrant to pay for 
the printing of a report of the Tax Commission when 
the bill for printing is for a report issued at a time 
other than that mentioned in said paragraph. 

It is provided in Section 11 that, — 

"There is hereby annually appropriated out of the 
general revenue fund of the State a sum sufficient to 
carry out the provisions of this Act, for the payment °f 
salaries of said Commissioners and their other expenses 
herein provided for not to exceed five thousand dollars 
per annum." 

It will be noted from this provision of law that the 
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expenses to be incurred by the Tax Commissioners is 
limited to those mentioned in the Act in the following 
language of said Section — "and their other expenses 
herein provided for." 

If a bill for printing a report of the Tax Commission 
issued at any time other than that mentioned in said 
paragraph 14 f of Section 9, can be authorized to be paid 
at all it would have to come under the provisions of Sec- 
tion S wherein it is provided "and all necessary expenses 
shall be audited and paid as olther State expenses are 
audited and paid." 

Respectfully submitted. 

YAi T C. SWEARIXOEX, 

Attorney General. 



MILITIA, RENT OF ARMORY FOR NAVAL MILITIA. 

Tallahassee. Fla., May 22, 1918. 

Hon. Ernest Amos, Comptroller, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of May 21st 
transmitting to me bill for rent of Armory for Naval 
Militia at Key West, Florida, together with certain letters 
and papers relative thereto. I note your request that I 
fnrnish you with copy of my letter to Hon. J. B. 
Christian upon the payment of this bill. By reference iu 
the letter of General Christian's to me yon will 
note that he requested that I bring the matter to the 
attention of the Governor, which I did, and I am here- 
with enclosing copy of my letter to the Governor upon 
the subject. 

I am returning file herewith. 

Yours very truly, 

VAN C. SWEAR I NO EN. 

Attorney General. 
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MARKETING COMMISSION— ACT CREATING DOES 
NOT AUTHORIZE PAYMENT OF TRAVELING 
EXPENSES OP A CLERK. 

Tallahassee, Fla., Jtme 7, 1918. 

Hon. Ernest Amos, Comptroller, 
Capitol. 

Dear Sir: 

Your request for official opinion received, to-wit: 

"Section 3 of Chapter 7315, Acts of 1917, authorizes 
the State Marketing Commissioner, upon the approval of 
the Commissioner of Agriculture, to emplo.v a clerk or 
clerks when necessary and provides appropriations to 
take care of the compensation of them. 

"Sections 2 of said Act also provides for the com- 
pensation and traveling expenses of the State Market 
ing Commissioner, but there seems 'to be no expressed pro- 
vision authorizing anj clerk or clerks of said Department, 
other than the State Marketing Commissioner himself, 
to travel at the expense of the State. 

"I would thank you to advise me if in your opinion 
the Statute referred to authorizes me to draw warrants 
in payment of the traveling expenses of any person con- 
nected with the State Marketing Bureau, other than 
the 'State Marketing Commissioner himself?" 

An examination of Chapter 7315, Laws of 1917, fails 
to show that any provision is contained therein for the 
payment of the traveling expenses of anyone except the 
members of the Executive Committee and the State 
Marketing Commissioner. 

It is, therefore, my opinion that the law does not au- 
thorize you to draw a "warrant in payment of the trav- 
eling expenses of other persons than those mentioned 
above. 

Respectfully submitted, 

VAN C. STVEARINGEN, 

Attoraev General. 
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AUTOMOBILES— FEE REQUIRED FOR REGISTRA- 
TION OF CARS OF SEVEN PASSENGER WITH 
LESS THAN 25 HORSEPOWER. 

Tallahassee, Fla., July 12, 1918. 

Hon. Ernest Amos, Comptroller, 
Tallahassee, Florida. 

Oear Sir: 

Your letter of recent date, requesting an official opin- 
ion of this office, received, and which reads as follows: 

"After reading ,the opinion of the Court in the case of 
D. A. Fiulayson vs. The Comptroller construing Series 
B of Section 6, of Chapter 7275, I am now in donbt as 
to how to classify certain motor vehicles applying for 
registration. 

"For instance, I have an application to register an 
automobile of less than 25 h. p. seating seven passengers. 
Under whajt. Series shall I classify this car? 

"It would seem under said decision that having a seat- 
ing capacity for seven passengers it would not come with 
in the provisions of Series B because it carries more than 
five persons, nor fall under Series C because it has less 
than 25 h. p. 

"Kindly advise what, in your opinion, applicant in this 
case should be required to pay for registration of this 
car?" 

Replying to the above, I beg leave to advise that after 
readiug the opinion referred to in your communication I 
have come to the conclusion that, strictly speaking, an 
automobile of lens than 25 h. p. seating seven passengers 
is not covered by the statute under the decision of the 
Supreme Court, in that Series B has been construed to 
be controlling as to all automobiles of "one and not more 
than fire" seating capacity, and therefore excludes by 
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inference automobiles of other seating rapacity. 1 do not 
Hi ink, however, that this nutomobile would be exempt 
from the fee in view of the fact that another Section 
of this statute provides that every automobile must 
be registered and a tag procured as provided for 
therein, and there is no way for those to be procured frotn 
you except npon the payment of at least $5.00. and in 
view of this fact I believe that you should construe the 
law in favor of the tax payer and permit the owner to 
register an automobile of the description given above for 
the fee of fo.00. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



Opinions to State Treasurer. 

INSURANCE AGENT— COUNTY LICENSE AUTHOR- 
IZES TO DO BUSINESS ONLY IN COUNTY 
WHERE ISSUED. 

Tallahassee, Fla., January fi, 1917. 

Hon. J. C. Luning, State Treasurer, 
Capitol. 

Dear Sir : 

I am in receipt of your communication as follows: 
"I transmit herewith a letter from Mr. Chas. EL Clarke, 
President of the Peninsular Casualty Company of this 
State, and at Mr. Clarke's request a letter addressed to 
him by the counsel of his company, Mr. Jno. W. Dodge, 
and also an opinion purported to be rendered by the Su- 
preme Court of Texaa with reference to the failure to 
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pay license taxes for an agent of said company, who is 
acting a^ a local agent for said company both in Jef- 
ferson and Madison Counties. 

"Section 29 of the License Laws of the State, among 
other things, provides as follows: 

" 'Each insurance company or association, firm or in- 
dividual mentioned in this Act, doing business in this 
State shall, upon 'the first day of October after the pas- 
sage of this Act and upon the first day of each succeed- 
ing October, furnish to the State Treasurer the name 
and address of each agent or solicitor authorized to write 
insurance in this State ***** and for such local 
agent or solicitor each insurance company shall pay 
to the State Treasurer a liceuse tax of five dollars, and 
it shall be the duty of the State Treasurer to transmit 
(to the County Tax Collectors the name and address of 
every such agent as resides respectively in such counties. 
Counties, cities and towns may require a license tax of 
any such agent not to exceed fifty per cent of the State 
license tax.' 

"Section 29 also provides that 'each insurance com- 
pany, association, firm or individual shall pay to the State 
Treasurer for each traveling agent or solicitor doing busi- 
ness in this State a license tax of $25.00 for each agent.' 

"Under this law, which is practically a duplicate of 
the law which precedes it relating to this subject, I have 
construed that a local agent has no authority to solicit 
or transact any business outside of the county in which 
he resides, and that when he goes beyond the limits of 
the county in which he resides and 1 for which he is li- 
censed he then becomes a traveling agent within 1 the mean- 
ing of the law and the company he represents is liable 
to a license tax of f 25.00 for hi in in such capacity. Mr. 
Bodge contends that a local agent may transact business 
in more than one county and that unless he travels gen- 
erally over the State that he is not within the meaning 
of the law a traveling agent. I understand that my im- 
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mediate predecessor in office also ruled the same as I 
ruled on this matter. I am impressed with the fact that 
the Legislature in framing this act by requiring the State 
Treasurer to transmit to the County Tax Collector the 
name and address of every such agent as resides re- 
spectively in such counties, and allowing the counties, 
cities, and towns to require a license tax of such agent 
not to exceed fifty per cent of the State license tax, clear- 
ly intended that the agent should be limited to one coun- 
ty and that county the one in which he resides, particu- 
larly as it requires 'the name and address of such agent 
as resides respectively in such county' to be furnished to 
the State Treasurer when making application for a license 
for such agent. It seems also clear to me that that por- 
tion of the law which requires the State Treasurer to 
furnish the County Tax Collector with the name and ad- 
dress of every agent so licensed to solicit or transact busi- 
ness locally in his county to such Tax Collector further 
emphasizes the fact of the intent of the legislature to 
limit the operations of such agent to the county in which 
he resides. 

"Had it been the intent of the Legislature to allow a 
local agent to solicit or transact business in another 
county and not to solicit business generally throughout 
the State, the Legislature would have said so iu appar- 
ent terms. If it was the intent of the Legislature to 
allow a local agent to solicit business in an adjoining 
county and not go beyond the confines of adjoining coun- 
ties, i,t seems to me that there would have been no use 
to have prescribed additional regulations or fees for an 
agent soliciting say in five or six counties. It is very 
clear to me that whenever an agent went beyond the con- 
fines of his county whether he went into one or more 
adjoining counties or four or five, he then became liable 
to the traveling agents license, and the company is re- 
quired to pay accordingly. 

"I would be pleased to have you render me your opin- 
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ion as to the interpretation of this law as soon as possible 
so that I may advise the company of same." 

The question presented is nof entirely free from doubt, 
hut the conclusion reached by your office as stated in your 
communication is in my opinion, very probably the cor- 
rect one, and you will. I think, be fully warranted in 
adhering to it until some court of competent jurisdiction 
holds to ,the contrary. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 



AGENTS WRITING LIABILITY INSURANCE NOT 
AUTHORIZED TO REBATE NOR DIVIDE COM- 
MISSIONS. 

Tallahassee, Fla., July 16, 1917. 

Honorable J. C. Liming, State Treasurer, 
Capitol. 

Dear Sir: 

Your request of the 7th instant for opinion received 
as follows: 

"On June 27th, I received a letter from Mr. J. A. 
Orinond enclosing an affidavit, stating that the Thornton 
Insurance Agency of Pensacola has for many years and 
still writes the liability insurance of the Jarratt Lum- 
ber Corporation in the Maryland Casualty Company and 
that he allows to the Jarratt Lumber Corporation a 
rebafte of 20% of the premium charged as an inducement 
to (secure this business, and on account of this rebate the 
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Jarratt Lumber Corporation will not entertain any 
proposition to give the business to any other company. 

"I construed this to be a %'iolatiun of Chapter 6849, 
Acts of 1915, Laws of Florida, and referred the affidavit 
to Hon. John H. Carter, County Prosecuting Attorney, 
at Marianna, Florida. 

"I am now in receipt of a letter from Mr. Carter in 
which he states thait in his opinion Chapter 6849, above 
referred to does not apply to indemnity companies nor 
companies writing indemnity bonds or liability insurance. 

**Mr. Carter asks that I secure your opinion as to this, 
aud states that he will be governed by same." 

Replying to above will state that after reading and 
comparing the different provisions of the act in question 
I have concluded that tbe law taken as a whole is broad 
enough to cover not only life insurance business but all 
kind of insurance, including what is termed "liability" 
insurance. 

My reasons for this view briefly stated are: (I) That 
fhe title to the act is broad enough to cover all kinds of 
insurance; (2) While the language "'all life insurauce 
companies" was used in the first paragraph of section 1 
of the act, it was very likely placed there to emphasise 
certain particular discriminations practiced by agents in 
soliciting and writing life or endowment insurance; (.3) 
It is noted 'that the second paragraph of Section 1 be- 
gins by using the broad term "no insurance company or 
association" and further on therein provides that com- 
panies shall not offer of give directly or indirectly "as 
inducement to insurance on any risk in this State," etc.; 
(4) The third paragraph of the same section has refer- 
ence to any 'insured person, firm or corporation" accept- 
ing rebates, etc., and this quoted term of course would 
include not only life insurance business but other kind of 
insurance as well. The fourth paragraph simply fixes the 
penalty for violating the provisions of section 1. The 
fifth paragraph is in effect a proviso exempting from the 
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penalties of said section "non-participating life insur- 
ance" and "industrial insurance on the weekly payment 
plan." 

What has been said of the different provisions of sec- 
tion 1 is applicable in substance to section 2 of the act 
except the lajtter always uses the broader term "insur- 
ance companies." 

My impression is that "liability" insurance is insurance 
"against liability of the insured for the death or dis- 
ability of another, or for loss or damage suffered by 
an other in his person or property." (Report American 
Bar Association— Insurance Laws — 1915.) 

Indemnity insurance against liability of employers for 
injury to employees is comparatively a new branch of the 
law (6 L. E. A. ( N. S. ) , but the courts have held, in cases 
involving the Maryland Casualty Company, that contracts 
to indemnify an employer against liability for personal 
injuries suffered by his employees were regarded as con- 
tracts of insurance (47 L, K. A. (X. S.) 294 (6 L. R. A. 
(N. R) 562). 

Again, the act in question is not the only extant law 
on this specific question. The fourth paragraph of Sec- 
tion 29 of Chapter 6421, Laws of 1913, which covers life, 
fire and other liability insurance, provides that on Oc- 
tober 1 of each year every insurance company or agent 
doing business in this State shall make oath "that he has 
not and will not directly or indirectly divide or offer 
to divide his commission, or rebate any part'of any prem- 
ium on any policy of insurance with any corporation, firm 
or individual ;" and my iunderstanding is that you re- 
quire agents of the Maryland Casualty Company to com- 
ply with above. 

The two acts are easily construed together. Our Su- 
preme Court in the caset of Goode v. State, 50 Pla. 45, 
held that statutes on the same subject must be given a 
construction which, will, if possible, give "effect to every 
clause and every part of the statute" and that "less re- 
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gard is to be paid to the words used than the policy 
which dictates the act" 

It would seem that there is no good reason for saying 
that the use of the words "life insurance companies" 
and other terms directly applicable to that kind of insur- 
ance in certain parts of the law precludes the application 
of the general term "insurance" as used in other portions 
of the same law to other kinds of insurance than life 
insurance. 

It is also observed from your communication, which 
contains a copy of the letter written to the county attor- 
ney of Jackson County attached thereto, that youi inter- 
pret the act in question to apply to liability insurance 
business, and it is a principle well established in the 
courts of this State that a practicaf construction of a 
statute by an executive department affecting the perfor- 
mance of his duty is of great weight and persuasive force 
(State v. Bryan), 50 Fla. 293; Bloxham v. C. E. L. & Ry. 
Co., 36 Fla. 519). 

It follows from what has been said that I am of the 
opinion that the act in question, together with the other 
statute cited, was intended to cover all insurance com- 
panies doing a liability business in this State, though 
the courts might hold otherwise. 

Respectfully submitted, 
T. F. WEST, 

Attorney General. 
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INSURANCE AGENTS— AUTHORITY TO DIVIDE 
COMMISSIONS ON PREMIUMS. 

Tallahassee, Pla., August 13th, 1917. 

Hon. J. C. Isuning, State Treasurer, 
Tallahassee, Florida. 

My Dear Sir: 

Your communication of the 3rd instant received as fol- 
lows: 

"I enclose herewith copy of a letter from the Fidel- 
ity and Deposit Company of Maryland, Baltimore, Md., 
also copy of my reply to same. 

"You will note that I am requested -to have your opin- 
ion on the following question, "Whether the Legislature 
of Florida intended in the Act of 1915 to compel a resi- 
dent agent to claim his full commissions and that under 
the resident laws of your State the resident agent cannot 
lawfully surrender or waive any portion of his commis- 
sions." 

Replying to the above will sta'te that after reading the 
attached copy of your reply of August 2nd, 1917, to the 
letter of the Fidelity and Deposit Company, I am of the 
opinion that very little if anything can he added to your 
letter to make matters more comprehensive. 

It is obvious that Chapter 6857, Laws of 1915, is some- 
what confusing as to use of certain terms. However, it 
has been construed to mean, and which is no doubt cor- 
rect, that companies and their agents executing surety 
bonds are included therein both by intent and language 
used. While it is true that there are terms used in Sec- 
tion 29 of Chapter 6421, Laws of 1913, and Chapter 6857, 
Laws of 1915, also the act of 1917, which may not be al- 
together appropriate to the surety companies, yet this 
fact does not exclude the idea that these laws' specifically 
mention such companies. 

As I see it, the Act of 1915 requires every surety 
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bond of every kind executed in connection with person 
or property having their situs in this State to be signed 
by a local resident agent of Florida, and that he shall 
receive the full commissious on same. 

Now the Act of 1917 (Chapter 7296) modifies the Act 
of 1915 by authorizing a division of commissions between 
a licensed resident agent of bonding companies and non- 
resident agents or brokers "when a bond is procured and 
written by said non-resident agent or broker and counter- 
signed by said licensed resident agent, provided the of- 
ficial, association, property or person bonded is in this 
State." 

My idea is that where a non-resident agent or broker 
of a non-resident company issues or writes a bond secur- 
ing a contract to erect a building in the State of Florida, 
the same must be countersigned by the resident agent of 
the said company, and it is optional with him to divide 
his commission, but if the bond or policy is "issued" and 
countersigned by a resident agent, he would not have be 
lawful right to surrender or waive any portion of his com- 
missions, and to so hold would make the act in question 
practically of no effect. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 



STATE SCHOOL FUND— "CONSCIENCE MONEY"— 
APPLIED TO STATE SCHOOL FUND. 

Tallahassee, Fla., September 11, 1917. 

Hon. J. C. Liming, State Treasurer, 
Capitol. 

Dear Sir: 

You*- communication of the 10th instant asking for of 
ficial opinion duly received, reading as follows: 
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"I transmit herewith a letter from Eddie Love Morress, 
Quitman, Georgia, who has transmitted with said letter 
to me a check made payable to the order of 'State Treas- 
ury' for the sum of $31.55. 

■'In this letter the writer states that this check is to 
cover an amount received by a party who taught school 
in this State several years ago and that said amount was 
received fraudulently through erroneous reports and rep- 
resentations made by the party so receiving same amounts 
and requests that this be turned into the State Treas- 
ury. 

"Kindly advise me the proper course to pursue in this 
matter." 

Replying to above will advise that we have no statute 
in this State which would appear to cover the circum- 
stances presented by your communication. However, 
1 do find that Section 4 of Article XII of the Consti- 
tution provides that the State school fund shall be de- 
rived from certain specific sources, one of which is 
"donations to the State when the purpose is not speci- 
fied." 

It appears that this money is donated to the State 
without mentioning any specific fund to which it should 
lie applied. Therefore, it is my opinion that you would 
have authority to receive this sum of money and applj' 
the same to the State school fund. 

Respectfully submitted, 

VAN C. SWEABINGEN, 

Attornev General. 



293 
COUNTY WARRANTS. 

LEGALITY OF TIME WARRANTS ISSUED BY CAL- 
HOUN COUNTY. 

Tallahassee, Fla., September 27th, 1917 

Hon. J. C. Liming. State Treasurer, 
The Capitol. 

My Dear Sir: 

I have examined the issue of $43,500 of interest-bear- 
Time Warrants of Calhoun County, together with cer- 
tified copy of proceedings of the Board of County Com- 
missioners of Calhouu County. Florida, in connection 
with the issuing of said warrants, as authorized by Chap- 
ter 7536, Laws of Florida, Acts of 1917, and beg to ad- 
vise that I find from said examination that the proceed- 
ings of the Board of County Commissioners in providing 
for the issuance of the said warrants and the form there- 
of appear to be regular and in conformity with the Stat- 
ute, and constitutes a valid obligation against the coun- 
ty of Calhoun. 

I am herewith transmitting the said certified copies 
of proceedings and warrants to you. 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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SURETY COMPANIES. 

AUTHORITY OF STATE TREASURER TO REVOKE 
LICENSE OF CERTAIN SURETY COMPANIES. 

Tallahassee, Fla., October 17th, 1917. 

Bon. </. C- Luning, State Treasurer, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your communication of the 11th inst. 
as follows: 

"I transmit herewith letters of Cooper, Cooper & 
Osborne of October 4th, 1917, and copy of my reply there- 
to, also their letter of the 8th inst. in reply to mine 
of the 6th. Yom will note that they disagree with my 
decision in this matter and request that I give same fur- 
ther consideration. 

"I have written these gentlemen that I have referred 
this matter to you for your opinion as to the legal status 
of same, and will thank you to kindly give me thia opin- 
ion in writing as soon as possible, as these gentlemen, as 
will be seen from their letter of the 4th, are desirous of 
receiving by final decision in this matter at the earliest 
possible date." 

From the enclosures which you transmit with your 
letter; a letter from Messrs. Cooper, Cooper & Osborne, 
of Jacksonville, Florida, under date of October 4tb, and 
your reply thereto under date of October 6th and their 
reply dated October 8th, to your communication, I un- 
derstand that you desire my opinion on the following 
question : 

"Is it the duty of the State Treasury, under the pro- 
vision of Section 795 of the General Statutes of Florida, 
to revoke the license of any fidelity insurance company 
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or other corporation or company doing a fidelity insur- 
ance business in this State, if such insurance company 
or other corporation or company begins any suit in the 
United States Court as to any bond they are surety upon, 
or to remove or cause to be removed any suit thereto." 

Section 2795 of the General Statutes provides as fol- 
lows : 

"2795. WHEN COMPANY MAY BE SUED.— In 
event of any fidelity insurance company, or other cor- 
poration or company doing a fidelity insurance business 
in this State, shall become surety on any of the bonds 
or obligations mentioned in this chapter, such corpora- 
tion or company shall be subject to be sued on such bonds 
or obligations, in the county of the residence of the prin- 
cipal of such bond or obligation; Provided, That said 
companies, before beginning business in 'this State, or 
signing any bond, shall obtain a license from the State 
Treasurer, which license shall be revoked if said com- 
pany begins any suit in the United 'States Court as 
to any bond they are surety upon, or to remove or cause 
to be removed any suit thereto." 

To look alone to the language of this section in con- 
struing it, it might be said that it would apply to any 
bond upon which any company therein mentioned is 
surety, and that the State Treasurer should revoke the 
license of any such company if it begins any suit in the 
United States Court as to any bond it is surety upon, or 
to remove or cause to be removed any suit thereto. But 
in order that a proper construction may be placed upon 
the language of the section we should endeavor to give 
full force to all its provisions. 

We find the following words in this section, which 
should be given proper consideration, "Bonds or obliga- 
tions mentioned in this Chapter." These are words of 
limitation and in construing the extent of the opera- 
tion of this section we should endeavor to ascertain what 
meaning the law-making body intended should be giveQ 
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them. To look to Section 2795, General Statutes, alone 
fop this information would be unavailing. Therefore, 
we must go to the source of origin of this provision of law 
in an endeavor to get at the true intention of the Legis- 
lature in enacting it. 

Section 2795 of the General Statutes as originally 
enacted was a part of Section 5 of Chapter 4671 of the 
Laws of 1899. By reference to this Chapter it will be 
noted that it was "AN ACT to authorize solvent guaran- 
tee companies, surety companies, fidelity insurance com- 
panies, and fidelity deposit companies to become surety 
upon bonds of City, County and State Officers, and 
providing remedies against, or upon such bonds, and 
for other purposes." 

From the title of the original act as above quoted, it 
may readily be seen that the limitation upon the words 
"bonds or other obligations mentioned in this Chapter," 
was as to the kind of bonds such companies as are men- 
tioned in the title were authorized to become surety 
upon, to-wit; bonds of City, County and State Officers. 
This was undoubtedly the only class of bonds to which 
the original law, Chapter 4671, Laws of 1899, applied, 
and that provision of section 5 thereof, which provided 
that the license of any company shall be revoked that 
begins any suit in the United States Court as to any 
bond it is surety upon, or to remove or cause to be re- 
moved any suit thereto, applies only to those kinds of 
bonds which such companies as are mentioned therein 
are authorized to become surety nipon. 

We do not think that it can be seriously contended that 
a revision or codification of the general laws can affect 
or give an additional scope to a statute without some 
special enactment. 

Mr. Sutherland, in his work on Statutory Construc- 
tion, says that : 

•'When it becomes necessary to construe language used 
in the revision which leaves a substantial doubt of its 
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meaning, the original statutes may be resorted to for as- 
certaining that meaning. In such case the title of the 
original act may be considered, especially where snch act 
is passed in a State whose constitution requires the sub- 
ject to be 'there expressed." 

Lewis Sutherland Statutory Construction (2nd Ed.), 
Sec. 271. 

It is further said in this connection that "the mere re- 
enactment of a statute in a code or revision has been 
held not to change its meaning, construction or effect. 
And this is held to be true though the sections of an 
act are separate and arranged in different connections." 
Also that "Where the general language of an act is re- 
strained by its titls it will have the same limited mean- 
ing when incorporated into a code without the title." 

Lewis Sutherland Statutory Construction (2nd Ed.) 
451. 

In the case before us it appears that Section 2795 of the 
General Statutes was originally a part of an act with 
specific limitations upon its scope, to wit : "An Act to Au- 
thorize Solvent Guarantee Companies, Surety Compan- 
ies, Fidelity Insurance Companies and Fidelity Deposit 
Companies to Become Surety Upon the Bonds of City, 
County and State Officers, and Providing Remedies 
Against, or Upon Snch Bonds, and for Other Sources," 
and was not effected by being incorporated into the Gen- 
eral Statutes, but retained the same force and effect 
as it had as a part of Chapter 4671, Laws of 1899, and 
as its provisions as originally enacted applied only to 
companies which become surety upon the bonds of City, 
County and State Officers, I am of the opinion that 
your dirty to revoke the license of any company that 
begins any suit in the United States Court as to any 
bonds they are surety upon, or cause to be removed 
any suit thereto, as provided by Section 1 2795 of the Gen- 
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eral Statutes, relates only to those bonds of City, County 
and State officers. 

Respectfully snbmitted, 

VAN C. SWEARINGEN, 

Attorney General. 



ABSTRACT OF TITLE TO CERTAIN LANDS 
EXAMINED. 

Tallahassee, Fla., November 1. 1017. 

Hon-. J. C. Luning, Stale Treasurer, 
Tallahassee, Florida. 

Dear Sir: 

I hare examined the Absjrract of Title which yon 
delivered to this office, to the following described land. 

Commencing at middle of East boundary of Alvarez 
Grant in Township 15 South, Range 22 East, W. 897 
Chains, ST. 15.48 Chains, E. 8.97 Chains, 8. 25.48 Chains 
containing 22.86 Acres, 

I find from the examination of said abstract that 
there appears to be a mortgage from Mrs. Jennie A. Bell 
and husband, C. 8. Bell to The Ocala National Bank 
in the sum of $ 700,00, which appears to be still of full 
force and effect. 

I also find that there appears to be a Bond for title 
from Jennie A. Bell and husband, C. 8. Bell to J. G. 
McNeal, which does not appear of record to have been 
cancelled, forfeited or otherwise disposed of. 

With the exception of the above named instrument 
there appears to be vested in Mrs. Jennie A. Bell a good 
merchantable title. 

I would suggest that a copy of the Bond for title to- 
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gether with such transactions that may bare been had 
with reference thereto he furnished you, so that it can be 
ascertained if it has any legal status upon the land in 
question at this time. 

I am herewith returning abstract and papers .which you 
delivered to me, also a form of deeed ito be executed in 
this matter. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



DEED TO CERTAIN LANDS NEAR OCALA 
EXAMINED— BOUGHT BY THE STATE. 

Tallahassee, Fla., November 16, 1917. 

Hon. J. C. Lumng, State Treasurer, 
Tallahassee, Florida. 

Dear Sir: 

I have examined the deed executed by Jennie A. Bell 
and her husband, C. S. Bell to the Board of Commis- 
sioners of State Institutions conveying certain land in 
Marion County, Florida, and described as follows, to-wit : 

"Commencing at the middle of the East boundary line 
of the Alvarez Grant, in Township Fifteeu, South, Range 
Twenty-two East, in Marion County, Florida, running 
thence West eight chains and ninety-Beven links, thence 
Nosfth twenty-five chaiHs and forty-eight links; thence 
East eight chains and ninety -seven links; thence South 
twenty-five chains and forty-eight links to the point of 
beginning; containing twenty-two and 86/100 acres, more 
or less;" 

And upon such investigation I find that the said deed 
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is in line and legal form and conveys to Ibe Board of 
Commissioners of State Institutions a fee simple title to 
said land. 

Upon the satisfaction of the mortgage held by the 
Ocala National Bank upon the above described property, 
I woold advise the payment of the amount ngreed upon 
as the purchase price thereof. 

Yonrs very truly, 

VAN a SWEAR INGEN, 

Attorney General. 



RELEASE OF MORTGAGE TO CERTAIN LANDS 
PURCHASED BY THE STATE, 

Tallahassee, Fla., November 20, 1917. 

Htm. J. C. Lint in y. Mate Treasurer, 
Tallahassee, Florida. 

Dear Sir: 

I have examined the release of mortgage from Ocala 
National Bank to Mrs. Jennie A. Bell and her husband, 
upon the following described lands: 

"Commencing at middle of East boundary of Alvarez 
Grant in Township Fifteen i 15) South, Range Twenty- 
two (22) East, West 8.97 chains, North 25.48 chains, 
East 8.97 chains, South 25.48 chains, containing 22.86 
acres, more or less." 

I beg to advise the release appears to be in due and 
legal form. 

I am herewith returning the release of mortgage to yon. 
Yours very truly, 

VAN C. 8WEARINGEN, 

Attorney General. 
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INSURANCE — STATE TREASURER'S CERTIFI- 
CATE REQUIRTD OF ALL LODGES ISSUING 
INSURANCE CERTIFICATES. 

Tallahassee, Fla., May 29, 1918. 

Eon. J. 0, Luning, State Treasurer, 
Capitol. 

* 

Dear Sir: 

I am in receipt of your letter of the 24th instant which 
reads as follows: 

"The Legislature of 1915, passed au Act relating to the 
regulations, supervision and control of fraternal benefit 
societies in this State (Chapter 6970). Section 29 of 
this Act was amended by the Legislature of 1917 (Chap- 
ter 7344). Section 29 of the law as amended now reads: 

'Nothing contained in this Act shall be construed to 
affect or apply to grand or subordinate lodges of Masons, 
Odd Fellows or Knights of Pythias (exclusive of the 
insurance department of the Supreme Lodge of Knights 
of Pythias) or societies which limit their membership to 
any one hazardous occupation, nor to similar societies 
which do not issue insurance certificates * * *.' 

"There is in existence in this State a fraternal order 
called 'The Independent Order of Odd Fellows.' This 
society or association is composed of white men and does 
not issue insurance certificates or guarantee death bene- 
fits. There is in existence in this Sjtate a colored organ- 
ization under the name of 'District Grand Lodge No. 
27 Grand United Order of Odd Fellows of the State of 
Florida.' Under the charter granted this latter asso- 
ciation there is in existence an association composed of 
the members of the District Grand Lodge G. U. O. of 
O. F. under the name 'Endowment Association of the 
District Grand Lodge No. 27 G. U. 0. of O. F. of the 
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State of Florida.' This endowment association exists 
under the authority of the fraternal order and issues to 
its members benefit certificates providing for payments 
to the beneficiaries of its members. The officers of the 
Endowment Association are elected from its membership 
and are not necessarily the officers of the Fraternal 
Association. 

"Will you please give me your opinion as to whether 
or not the provisions of Chapter 6970 applies to the 
'Endowment Association of the District Grand Lodge 
Xo. 27, G. V. O. of O. F. of the State of Florida." 

Replying to the above communication, I beg to advise 
that I do nojt think the statute referred to above ever 
contemplated, nor did the Legislature intend that the 
exemption from the operation of this statute which is 
provided for in Section 29 of said Chapter 6970 as 
amended by Chapiter 7344, should apply to an order such 
as you mention in your letter, to wit: An Association 
which issues to its members benefit certificates providing 
for payments to the beneficiaries of its members, although' 
such organization adopts and incorporates in its name 
the words "Odd Fellows." In enacting the provisions of 
Section 29, above referred to, the Legislature seems to 
have had in view only such lodges and associations as 
do not issue insurance certificates. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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Opinions to Commissioner of Agriculture. 

COUNTY CONVICTS — AUTHORITY OP COUNTY 
COMMISSIONERS TO LEASE OUT WHITE 
COUNTY CONVICTS. 

Tallahassee, Fla., February 1, 1917. 

Hon. W. A. McRae, Commissioner of Agriculture, 
Capitol. 

Dear Sir: 

Your request for an opinion^ dated January 31, 1917, 
has been received, reading as follows : 

"I will thank you to give me your opinion as to whether 
or not counties have a right to lease out white men who 
have been convicted of misdemeanors and sentenced to a 
term in the county jail. I have had some inquiries from 
counties who have been leasing out ,their white prisoners 
and am anxious to give them a hearing, and will appre- 
ciate your legal advice as soon as it is convenient." 

Replying to above will advise that I know of no law 
in this State which prohibits the county commissioners 
of the respective counties leasing ou* white men who 
have been convicted of misdemeanors and sentenced to a 
term in the county jail. 

You very likely have confused the law providing for 
the grading and leasing of State convicts with the low 
providing for the leasing of county convicts. 
Yours very truly, 

T. F. WEST, 

Attorney General. 
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PURE FOOD AND DRUGS NOT MISBRANDED 
WHEN LABEL DIFFERS FROM LEGEND 
BLOWN IN BOTTLE, 

Tallahassee, Fla., June 2, 1917. 

Sort. W. A. McRae, Commissioner of Affriculture, 
Capitol. 

Dear Sir: 

Your communication of thsi date has been received. 

I note your inquiry as follows: 

"I would be pleased to have your opinion as to whether 
op not soft drinks, other than Chero-Cola or Coca-Cola, 
when put in Chero-Cola bottles, with the words 'Chero- 
Cola' or 'Coco-Cola' blown in the glass, with the true name 
of the contents together with all other information re- 
quired by law to appear upon the labels shown on the bot- 
tle caps, would be misbranded within the meaning of the 
First, Second and Fourth Paragraphs, under the sub-head, 
'In ase of Food/ of Section 5 of Chapter 6122, as amend- 
ed by Chapter 6541, Laws of Florida, Acts of 1911." 

Replying to above Will state that it is obvious that un- 
der the second paragraph of Section 3 of Chapter 6122, 
Laws of Florida, 1913, any authorized rule or regula- 
tion relative to "Foods" would necessarily apply to bev- 
erages of the kind designated in your communication and 
the samples furnished this office. 

It will be observed that Section g of said act provides 
that the term '•misbranded" applies to all articles of 
food "the packare or label of which shall bear any state- 
ment, design or device regarding such article or the in- 
gredients or substances contained therein which shall be 
false or misleading in any particular. 

It is my understanding that it has been the ruling of 
your department that an appropriate label cap placed 



305 

upon glass bottles containing ordinary soft drinks suf- 
ficiently ''labels" tbe contents thereof. The question, 
therefore, is whether or not, in addition to above, the le- 
gend, "Chero-Cola. 6 1-2 Fluid Oz. Pensacola, Fla. This 
Bottle Never Bold," blown in the side Burface of the bot- 
tle when containing soda water beverages, with label cap 
thereon containing, for example, the words "Strawberry. 
Artificial Flavor and Color" falls within the prohibition 
of Sections 3 and 5 of the said Ac tof 1911. 

My opinion is that in this case the said legend as blown 
in the bottle, title to which in this instance never passes 
from the owner, is not false or misleading, but serves 
only to identify the bottle or container, as it does not 
undertake to describe the real contents, and, so far as 
the pure food law is concerned, this legend would not pro- 
hibit the use of the same bottle as a container for other 
soft drinks, provided such soft drinks have a proper label 
cap, as it would not deceive the purchaser. 

As to wether or not the use of the bottles having the 
blown-in legend described above by persons who may have 
no authority to do so is a violation of a trade mark law, 
is a question this office is not called upon to answer. 
Respectfully submitted, 

T. F. WEST, 

Attorney General. 



MARKETING COMMISSIONER — APPROPRIATION 
FOR SALARY AND TRAVELING EXPENSES. 

Tallahassee. Fla.. July 12. 1917. 

Hon-. W. A. McRae, Oommismoner of Agriculture, 
Capitol. 

Dear Sir: 

Yours of the 5th instant has been received. 

I note your inquiry as follows: 

"I am herewith handing you copy of Chapter 7315, 

20 — Atty. Gen. 
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Laws of 1917, the same being an Act creating a State 
Marketing Bureau. 

"I will thank you for your opinion regarding the appro- 
priation as mentioned in Section 3 of this Act, and 
whether or not in your opinion the salary and travel- 
ing expenses of the Marketing Commisioner is inclusive 
or exclusive of the $15,000.00 appropriation mentioned 
in said section. You will note that Section 2 provides 
that the Commissioner shall be paid as salary the sum of 
$2,500.00, and traveling expenses not to exceed $1,200.00." 

The provision of this statute containing apt language 
to appropriate public funds is section 3, wherein the sum 
of $15,000.00, or so much thereof as may be necessary, is 
expressly set apart for (the purpose of meeting the 
expenses of the Marketing Commissioner. 

In Section 2 of this act the salary of the Commissioner 
is fixed and an allowance for his traveling expenses is 
authorized, but there is in that section no express appro- 
priation of public funds to pay such salary and traveling 
expenses as a separate and distinct matter from the ex- 
penses of the Marketing Commissioner provided for in 
Section 3. 

In this situation it is advisable, at least for the pres- 
ent, I think, to assume that the salary and traveling 
expenses of the Commissioner are included in the $15,000 
appropriated by Section 3 of the act. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 
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FISHING— WHETHER LICENSE REQUIRED OF 
BOATS AND INDIVIDUALS UNDER VARIOUS 
CIRCUMSTANCES NAMED. 

Tallahassee, Fla., August 13th, 1917. 

Hon. W. A. McEae, Commissioner of Agriculture, 
Tallahassee, Fla. 

My Dear Sir: 

I am in receipt of your letter of the 11th instant ask- 
ing for my opinion upon the following questions: 

"1. Under "Alien or Non-Resident Boat Tax" is a 
boat owned by a eitizen of the State of Florida required 
to pay the alien boat tax of f 10,00 when an alien or non- 
resident is fishing on same. 

2. Under "Alien or Non-Resident Fishing Tax" do all 
of the crew engaged in operating the boat, provided they 
are aliens, have to pay the f 10.00 "Alien or Non -Resident 
Fishing Tax?" I mean in this connection cook, engineer 
or other employee who not, on account of their position, 
engage in the taking of fish or oysters from the salt wa- 
ters of this State for any purpose other than his own in- 
dividual use. 

3. When the Captain of a freight and passenger boat 
carries fish as freight and peddles the fish at destination, 
is such Captain subject to pay retail license as provided 
in Section 14, Chapter 6877, Acts of 1915, and is the ves- 
sel subject to the boat license as provided in this same 
Section? 

i. When a person for. hire on commission or wages 
sells, by peddling or retail, the catch of another fisher- 
man without buying such catch, is such person liable for. 
retail dealers' license, or is the owner of the fish who 
has them peddled liable for the retail dealers' license? 

5. When the fisherman retails his own catch of fish, 
shrimp or crabs is he subject to a retail dealers' license? 
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6. When a person is not interested as joint owner or 
partner helps, for accommodation, another retail his fish, 
is such helper subject to pay a retail dealers' license? 

7. A partnership is authorized to do wholesale busi- 
ness on a license for such firm, but is that true in retail 
business. In retail fish business does each paTtner have 
to take out license, and if so, how about hired help who 
sells fish, shrimp, clams or oysters for retail dealers? 

8. Are licenses issued for fish dealer's transferable? 
See Section 16, Chapter 6877, Acts of 1915." 

Replying to your inquiry: 

1st. I do not think the license tax of ten dollars re- 
quired for each boat operated in whole or in part by an 
alien or non-resident would apply to a boat owned by 
a citizen of 'the State, when an alien or non-resident is 
fishing on the same, as an employee. 

2nd. Our Supreme Court said in the case of Ex Parte 
Gillette, 70 So. 446, that "The provision of Chapter 6877 
requiring an alien or non-resident to pay a license tax of 
$10 per annum before they can "engage in taking fish or 
oysters from the salt waters of this State for any pur- 
pose other than his own individual use" applies to aliens 
or non-residents of the State who "engage in taking fish 
or oysters" on their own account, not to laborers who 
are employed to take fish or oysters for their employers." 
Therefore, I do not think that the crew of a boat, who 
are aliens, are required to pay the license tax required 
of aliens and non-residents, where such crew is employed 
by the operator of the boat. 

3rd. I think that any person who peddles fish for him- 
self, that is to say, owns the fish and- peddles them, would 
be considered a dealer, and should pay a license tax there- 
for. 

4th. I do not think a person who is employed to sell 
fish, by peddling or otherwise, for another is subject 
to pay a license tax. I think the owner of such fish 
should pay the license tax required of retail dealers. 
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5th. When a fisherman retails his own catch of fish, 
he becomes a retail dealer, and should be required to paj 
a license tax therefor. 

6th. I do not think a person who is nojt interested 
either as joint owner or partner, bnt simply helps another 
to retail fish, should be required to pay a license tax as 
a retail dealer, 

7th. It is my opinion that there may exist partner- 
ships in the business of retail dealers in fish and that in 
such cases a license tax for such firm would be sufficient, 
when such partnership was entered into in good faith 
and actually exists. 

8th, Section 16, of Chapter 6877, provides that, 

"These licenses shall always be subject to inspection by 
the Shell Fish Commisioner, his deputies or agents, and 
shall not be good for any vessel or owner, other than that 
for which issued." 

I do not think that licenses issued to fish dealers are 
transferable. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 



FISHING— DEALERS IN CRABS AND SHRIMP SUB- 
JECT TO SHELLFISH LICENSE TAN. 

Tallahassee, Fla., August 16, 1917. 

Son. W. A. McRae, Commissioner of Agriculture, 
Tallahassee, Florida. 

My dear Sir: 

I am in receipt of your letter of the 13th instant mak- 
ing the following inquiry: 

"Are fishermen for and dealers in shrimp and crabs 
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subject to par license, and if so, under which Act, the 
Oyster or Salt Water Fish ? 

If shrimp is a shellfish and comes under the Oyster 
Law, are canners subject to the tax of $2.00 per lineal 
foot for each steam box in use, under Section 10, Chapter 
6532, Acts of 1913?" 

Replying to your inquiry heg to advise that shellfish is 
defined as follows: 

"A shellfish is any aquatic animal whose external 
covering consists of a shell, either testaceous, as in 
oysters, clams, and other mollusks, or crustaceous, as in 
lobsters or crabs. The term is chiefly applied in com- 
merce to crabs, lobsters, and crawfish, oysters, mussels, 
periwinkles, and whelks. Thus an act relating to oysters 
alone is not repealed by one relating to shellfish in 
general." White v. Hill, 34 S. E. 432, 433, 125 N. C. 194. 

It is my opinion that shrimp and crabs would, under 
this definition be classed as shellfish, and that the pro- 
visions of Chapter 6877, Acts of 1915, Laws of Florida, 
would be applicable to fishermen and dealers therein. 

Section 1, Chapter 6532, contains the following pro- 
vision : 

"The words shell fish shall be construed to be oysters, 
clams and welks, and the powers and authority herein 
conferred upon the Shell Fish Commissioner, as named 
herein, shall only relate to oysters, clams and welks." 

This provision of law limits the kind of shell fish in- 
eluded in its provisions (Chapter 6532, Acts of 1913, 
Laws of Florida), to oysters, clams and wilks. I am, 
therefore, of the opinion that Section 10 thereof does 
not apply to shrimp and crabs. 

Respectfully submitted, 

T. F. WEST, 

Attornev General. 
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FISHING— LEGAL NETS FOR SHAD AND HER 
RING FISHING, ETC. 

Tallahassee, Fla., September 1, 1917. 

Hon. W. A. McRae, Commissioner of Agriculture, 
The Capitol. 

My dear Sir: 

I am in receipt of your letter of the 28th ultimo stating 
that the Shell Fish Commissioner desires my opinion on 
the following : 

"1. Section 4, Chapter 6877, reads as follows: 'No 
person shall place out in the rivers of the State of Flor- 
ida any gill-net for the capture of shad of a less size than 
two and one-half inch bar from knot to knot, or five-inch 
stretched mesh from knot to knot.' I desire to know 
if the law prevents or forbids the use of any other kind 
of nets in fishing for shad. And if nets other than gill- 
nets can be used, can the mesh be smaller than two and 
one-half inch bar from knot to knot, or five-inch stretched 
mesh from knot to knot. 

"2. Section 2, Chapter 6877, reads as follows: 'It 
shall be, from and after September 30th, 1915, unlawful 
for any person, persons' or corporation to catch any fish 
in any of the salt waters of the State of Florida with 
any seine, gill-net, pocket- net or any other kind of net n f 
less size than one and one-half inch bar, measured from 
knot to knot, or a stretched mesh of three inches from 
knot to knot afiter being tarred or shrunk.' Mr. Williams 
advises that herring fishing cannot be successfully car- 
ried on with such a net. The flesh of the herring is soft 
and if gilled is bruised and injured for market. Did 
the legislature intend that herring should be caught with 
a net of no less size ithan the one described in this 
section ?" 
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"3. Does the act of 1915, known as the Salt Water 
Fish Law, repeal the act of 1897 regulating the size of 
mesh to be nsed in fishing for fresh water fish?" 

Replying to your first inquiry the only other general 
provision of law upon the subject of fishing for Bhad with 
seines is Section 3779, Compiled Laws of Florida, 1914, 
which reads as follows: 

"3779. (2760). Fishing for Shad and Food Fishes 
with Certain Nets or Seines. — Whoever uses in the rivers 
of the State any gill-nets for the capture of shad with a 
mesh less than five inches from knot to knot measured 
length-wise, that is to say, a mesh when brought to a 
square, the sides of which are not less than two and one- 
half inches; or whoever uses a seine for the capture of 
any of the food fishes, with a mesh less than three inches 
from knot to knot, measured lengthwise, that is to say, 
a mesh when brought to a square the sides of which are 
not less than one and one-half inches, shall be punished 
by a fine not exceeding thirty dollars for each offense, and 
by the confiscation of all nets, boats, tackle and 
appliances used in such unlawful act. This section shall 
not prevent any person from using a net or seine with a 
smaller mesh for the purpose of catching minnows for 
bait or fish for his own private use." 

From this provision of law and the provisions of Sec- 
tion 4, of Chapter 6877, it appears that there is no pro- 
hibition upon the use of other kinds of nets in fishing for 
shad. The above quoted section provides for a different 
size mesh in seine when used for the capture of any food 
fish. 

Answering your second inquiry beg to advise tha£ Sec- 
tion 2, of Chapter 6877. is clear in its terms and I cannot 
say that it was the intention of the legislature to make 
any exception in the\oase of fishing for herring, when 
there is nothing in the law from which such an inference 
might be drawn. 



Answering yonr third inquiry, the title to Chapter 
6877, Acts of 1915, reads ns follows: 

"An Act to Protect and Regulate the Salt Water Fish- 
ing Industry of the State of Florida, and to provide 
Penalties for the Violation of this Act." 

From the title above quoted it is clear that this act, 
Chapter 6877, has nothing to do with regulating the fish- 
ing for fresh water fish. 

Respectfully submitted, 

VAN C. SWEAR1NGEN, 

Attorney General. 



PRISONER— WHEN SENTENCES IMPOSED AT 
SAME TERM RUN CONCURRENTLY. 

Tallahassee, Fla., September 4, 1917. 

Bon. W. A. McRae, Commissioner of Agriculture, 
Capitol. 

Dear Sir: 

Yonr communication of August 30 duly received with 
reference to State prisoner No. B-677, H. B. Wilson, 
transmitting therewith copies of two informations upon 
which two convictions were had and for which two sen- 
tences of two years each were imposed at the Mine term 
of the court. 

I note that you desire to be informed as to whether or 
not this prisoner's sentences aggregate four years or 
whether they run concurrently. 

I find that the two commitments are identical in that 
each is based on informations charging entering a build- 
ing in the night time, but that one of them has the nota- 
tion "second sentence" and the other "firat two-vear sen- 
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tence." I find that the judgments or sentences which you 
attach to your communication show that they are iden- 
tical in every particular, neither sentence containing a 
statement that it was to begin and run after or from 
the expiration of the sentence in the former case, or 
words to that effect. 

We have no statute in this State touching upon the sub- 
ject of imposing cumulative or successive sentences. We 
would, therefore, have to be governed by the common law 
{Sec. 2194, Gen. Stats.). The rule of the common law is 
that if an imprisonment is to commence upon the expira- 
tion of a previous one, the sentence must so state, else 
the two punishments will run simultaneously or concur- 
rently. 

2 Bishop's New Crim. Proc. (2 ed.), Sfee. 1310. Whar- 
ton's Crim. Plead & Prac, Sec. 933. 

The above rule is sanctioned orbiter dictum by our Su- 
preme Court in its decision in the case of Wallace v. 
State, 41 Fla. 45, 26 So. 713. 

In fact, the great weight of authorities is to the ef- 
fect that if the court imposing more than one sentence 
on the saute prisoner desires to have one sentence begin 
upon the expiration of another, it must expressly so state 
in the last sentence imposed, otherwise it will not be 
considered cumulative, but would run concurrently. 

8 R. C. L. 242. 7 L. B, E. (X. S.) y24. 

It is, therefore, my opinion that the sentences, which 
really control in the matter, do not authorize the con- 
fining of this prisoner longer than two years, even though 
the officers of the court might have understood different- 
ly, the rule being well settled that the officers executing 
judgments most look to the record itself to determine 
their authority in cases of this kind and not to any 
parol statement or extraneous understanding. 
Respectfully submitted, 

VAN 6. SWEARING EN, 

Attorney General. 
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FISHING— AUTHORIZED LENGTH OF SEINE AND 
SIZE OF MESH OF POCKET^IURISDICTION 
OVER FISH IN WATERS OF STATE, ETC. 

Tallahassee, Fla., September 20th, 1917. 

Hon. TV. A. McKae, Commissioner of Agriculture, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your letter of September 12th stat- 
ing that the Shell Fish Commissioner desires my opinion 
on the following questions: 

"1. Is it lawful to fish a seine of a greater length than 
three hundred and fifty yards in St. Lucie County? 

"See sections three and thirteen of Chapter 6788, Acts 
of 1915. And special Act prescribing the mesh of haul 
seines and drag nets to be used in St. Lucie County of 
1915. 

"2. Ib it unlawful to use a net or seine with a pocket 
of less than three-inch mesh? And ; is the pocket ft part 
of the seine? 

"The local judge holds that the pocket is no part of the 
seine. 

"3. Has the State of Florida jurisdiction over the fish 
within the limits of said State? 

"See Section 1, Chapter 6877, Acts of 1915." 

Replying to your inquiry, I beg to advise as follows: 

1st. Section 3 of Chapter 6877, Laws of Florida, Acts 
of 1915, provides: 

"Sec. 3. It shall be unlawful for any seine, gill-net, 
haul -nets or any other kind of nets of a greater length 
than three hundred and fifty yards to be set, fished or 
used in the salt waters of this State, or for any seine, 
gill-net, Btop-net, haul-net, or any other kind of net to be 
attached together in any manner, making a length of more 
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than three hundred and fifty yards, * * * Provided, 
however, .that the net or nets of a length of more than 
three hundred and fifty yards may be used in regular mul- 
let or mackerel fishing." 

In view of this provision of law it is my opinion that 
it is unlawful to fish a seine of a greater length than 
three hundred and fifty yards in St. Lucie County, except 
in such fishing as is within the provisions of the above 
quoted proviso- 

2nd. Section 2 of the above mentioned Chapter pro- 
vides as follows : 

"Sec. 2. It shall be, from and after September 30, 1915, 
unlawful for any person, persons, firm or corporation to 
catch any fish in any of the salt wafers of the State of 
Florida with any seine, gill-net, pocket-net or any other 
kind of net of less size than one and one-half inch bar, 
measured from knot 'to knot, or a stretched mesh of three 
inches from knot to knot after being tarred or shrunk." 

This section answers the second question contained in 
your inquiry. It covers a net with pockets by mention- 
ing pocket-nets, which as I understand should have the 
same size mesh as seines, etc. 

3rd. The State of Florida has jurisdiction over the 
fish within its limits as provided by Section 1 of Chapter 
6877, Laws of Florida, Acts of 1915. 
Tours very truly, 

YA1S C. SWEARIXGEN, 

Attorney General. 
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FISHING— HAUL SEINE AND DRAG NET 

DIFFERENTIATED. 

Tallahassee, Fla., September 21, 1917. 

Hon. W. A. McRae, Commissioner of Agriculture, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 13th inst., stating 
that the Shell Fish Commissioner desired my opinion 
upon the following: 

"Section 13, Chapter 6877, Acts of 1917, reads as 
follows : 

'It shall be unlawful for any person, persons, firm or 
corporation to take or catch any fish with haul seines or 
drag-nets in any or all of the salt waters of the counties 
of Volusia, Brevard, St. Lucie, Palm Beach, BrowarJ, 
and all salt waters in Dade County north of BiBCayne 
Bay.' 

Is the word drag-net a synonym of seine, or did the 
legislature mean to describe a different device from what 
is commonly known as a seine, or in other words, is it 
unlawful to fish with a net that is not commonly called 
a seine but fished with in the same manner?" 

It was evidently the intention of the legislature to pro- 
hibit the use of haul seines and drag-nets in the waters 
above mentioned, and by using both terms "haul seines" 
and "drag-nets" it must have had in mind that the two 
were not the same. These terms seem not to have beeu 
judicially defined. As I understand, a haul seine is 
different from a drag-net in that the latter is a net the 
webbing of which is constructed of heavy material, double 
lead lined and constructed so as to be hauled with a 
windless by hand or with a launch. 
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The statute clearly prohibits the use of either haul 
seines or drag-nets in waters mentioned in the above 
quoted section. 

Yours very truly, 

VAX C. SWEARINGEX, 

Attorney General. 



COMMERCIAL FERTILIZERS — MANUFACTURERS 
AND IMPORTERS REQUIRED TO FILE NAME 
OF AGENT IN THIS STATE. 

Tallaassee, Fla. f October 9, 1917. 

Hon. II*. A. McRae, Commissioner of Agriculture, 
Tallahassee Florida. 

Dear Sir : 

I am in receipt of your letter of September 15th. which 
reads as follows: 

''Section 5, of Chapter 4893, Acts of 1901, as amended 
by Chapter 5660, Acts of 1907, better known as the Flor- 
ida Commercial Fertilizer Law, reads as follows: 

'Section 5. Any manufacturer or importer of, or agent 
for the sale of commercial fertilizers, previous to offer- 
ing the same for sale in this State, shall file with the 
Commissioner of Agriculture annually a paper giving the 
name of his principal agent or agents in the State of 
Florida, also the name and guaranteed analysis, under 
oath, of the fertilizer or fertilizers offered for sale by 
him, and any manufacturer, importer or agent who shall 
refuse to give the information herein required, shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined five hundred dollars for each 
offense.' 
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Section 15, of the Act above referred to, reads as 
follows : 

'Section 15. The Commissioner of Agriculture shall 
have the authority to establish such rules and regulations 
in regard to the inspection, analysis and sale of fertilizers, 
chemicals and cotton seed meal not inconsistent with the 
provisions of this Act, as shall in his judgment will best 
carry out the requirements thereof.' 

As contemplated under the Act as above referred to 
certain manufacturers, importers and agents for the sale 
of commercial fertilizers have filed in this office a paper 
containing the name and guaranteed analysis, under oath, 
of the fertilizers offered for sale by them, and stating 
further that they maintain no agency in this State. 

I would appreciate your advising me in view of this 
statement of facts, whether or not this Department will 
be authorized to require such manufacturers and im- 
porters to maintain an agency in this State, and if such 
agency is not named in their application for registration, 
would I be authorized to refuse to accept snch applica- 
tions for registration? 

Would sales by manufacturers or importers of commer- 
cial fertilizers through a broker residing in this State 
constitute an agency under the Act as above referred to?" 

Replying to the above, will advise that, under the pro- 
visions of Sections 5 and 15 of the Act referred to in 
your communication, it is my opinion, that the Depart- 
ment of Agriculture would be authorized to make a regu- 
lation which would require all manufacturers or im- 
porters or agents for commercial fertilizers to maintain 
an agent or an agency in this State, and that the same 
be named in application, and, upon failure to comply 
therewith, to deny the application for registration. 

I think you would also be authorized to provide in 
said regulation, that the term "agent" or "agency" would 
be held to include a broker or brokers residing in this 
State. In other words: A broker is nothing more nor 
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less than an agent employed to effect bargains between 
other persons. 

It was, evidently, the purpose of the law in question 
to require the naming of a resident firm or person as 
ageni, in order that the authority of this State would 
Lave a representative upon whom process of the State 
courts could be served in order to fix legal responsibility 
for any damages incurred by users of commercial 
fertilizers. 

Respectfully submitted, 

VAN C. SWEARINGEN, 

Attorney General. 



SPONGE FISHING— INFORMATION TO BE FUR- 
NISHED IN APPLICATION FOR LICENSE TO 
TAKE SPONGES FROM STATE WATERS. 

Tallahassee, Fla., October 10th, 1917. 

Hon. W. A. McRae, Commissioner of Agriculture, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your communication of the 15th inst. 
as follows: 

''Hon. J. A. Williams, Shell Fish Commissioner, for- 
warded to my office applications for sponge licenses. And 
as he failed to give the length and beam of the boats he' 
desired licensed, I returned the applications to his of- 
fice and requested him to furnish this information. It 
seems to me that it is necessary to show the length and 
beam of the boats in the licenses in order to be able to 
identify them. 

"Mr. L. 8. Moody, Secretary to Hon. J. W. Williams, 
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returns the applications referred to above with the at- 
tached letter. 

"I respectfully refer you to Section 6, Chapter 7289, 
Acts of 1917, and request your opinion on the matter. 

"As I am holding up licenses amounting to something 
over three hundred dollars, I shall thank yon for your 
very earliest consideration of this matter." 

Replying to your inquiry, I beg to advise (hat Section 
6 of Chapter 7389, Laws of Florida, Acts of 1917, provides 
in part as follows : 

"Sec. 6. Any and all boats or vessels engaged in the 
sponge industry in the waters of the State, before begin- 
ning operation, must first procure a police license from 
the Commissioner of Agriculture and for this purpose the 
owner, captain or agent of such vessel or boat must pre- 
sent in writing to the Commissioner of Agriculture an 
application setting forth the name and description of such 
vessel or boat, the name and postofflce of the owner 
whether such boat or vessel is to be used for diving or 
hooking, and any such other information as the Commis- 
sioner of Agriculture shall deem necessary, on blanks to 
be furnished by the Commissioner of Agriculture and 
thereupon the Commissioner of Agricuture shall reg- 
ister such boat or vessel and issue necessary license on 
payment of the tax herein provided for. Such licenses 
shall be procured on or before the first day of October 
of each year.'* 

It is my opinion that the requirements of the above 
provision of law should he complied with before the Com- 
missioner of Agriculture is authorized to issue a License 
for a boat or vessel to engage in the sponge industry 
in the waters of this State. 

Yours very truly, 

VAJS'C. SWEARINGEN, 

Attorney General, 



21 — Atty. Gen. 
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FISHING— ALIENS EMPLOYED BY RESIDENT 
CORPORATION OWNED BY NON-RESIDENTS 
REQUIRED TO PROCURE ALIEN LICENSE. 

Tallahassee, Fla., October 19th, 1917. 

Hon. W. .4. McRae, Commissioner of Agriculture, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your letter of October 1st, as fol- 
lows : 

-Will you please advise me if a company, composed of 
non-residents, doing business in this State, incorporated 
under the laws of the State of Florida, is exempt from 
the non-resident boat tax and the non-resident fishing tax 
referred to in Section 14, Chapter G877. Acts of 1915." 

Below is a copy of letter from Hon. John W. Martin, 
Jacksonville, Florida, which prompts this request : 

"There seems to have been considerable correspondence 
between the Shell Fish Commissioner and B. F. Trenary 
of the Fant Fish Company in regard to licenses on cer- 
tain boats operated at Eau Gallie, Florida, by the said 
company. I am going to apply to the Governor this week 
for Letters Patent for this company, and would it not be 
possible that the extra amount of taxes demanded by the 
State for a non-resident for fishing in Florida waters be 
waived by you in this ease, because one of the partners 
of this firm technically is not a resident of the State, 

"I would appreciate your taking this matter up with 
the Shell Fish Commissioner, and I will see that these 
people are incorporated under the laws of the State of 
Florida. 

Awaiting your early reply, I beg to remain." 

Replying to your inquiry, I beg to advise that tlie first 
paragraph of Section 14 of Chapter f»S77, Laws of Flor- 
ida, provides as follows: 
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"No person, persons, firm or corporation, shall en- 
gage in the business of wholesale fish dealer until such 
person, persons, firm or corporation shall have first pro- 
cured an annual fish dealer's license from the Com mis- 
si ouer of Agriculture of the State of Florida, for which a 
charge of ten dollars shall be made. All retail fish deal- 
ers shall pay a license tax of five dollars per annum. A 
wholesale fish dealer shall be considered any one who 
sells fish to a retail dealer other than the person who 
catches the fish, and a retail dealer shall be considered 
any on s who sells fish directly to the consumer; Provided, 
however, that any one holding a merchandise license may 
sell salt eured fish without payment of such retail deal- 
er's license." 

In addition to this license above required, it is pro- 
vided iu the fifth paragraph of Section 14, as follows : 

"An additional license tax of ten dollars .shall be re- 
quired of all aliens or non-residents of the State of Flor- 
ida on each boat or vessel engaged in the fishing indus- 
try in this State, operated in whole or in part by such 
alien or non-resident, in addition to the lw>at license tax 
required in this section. The failure of any alien or non- 
resident to secure such additional license, for such boats, 
before engaging in the fishing industry in this State will 
be considered a violation of this Act." 

It is further provided in the sixth paragraph of the 
said Section 14, as follows : 

"Whoever being an alien or non-resident of this State, 
and who shall engage in taking fish or oysters from the 
salt waters of ths State for any purpose other than his 
own individual use, shall be required to pay a license tax 
of ten dollars per annum. Such alien or noit-resid?nt 
shall make application to the Commissioner of Agricul- 
ture, over his own signature, for such license on blanks 
furnished by the Commissioner of Agriculture, which 
shall set forth the nationalitv of such alien or non-resi- 
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dent, local address and such other information as may 
be required by the Commissioner of Agriculture." 

From the provisions of law above quoted, it would 
seem, that it was the intention of the Legislature in enact- 
ing this law that a license tax of ten dollars should be 
required of all aliens or non-residents of this State on 
each boat or vessel engaged in the fishing industry oper- 
ated in whole or in part by an alien or non-resident, and 
that an alien or non-resident who shall engage in tak- 
ing fish or oysters from the salt waters of the State 
shall pay a license lax of ten dollars per annum. 

I do not see how the incorporation of a company would 
relieve such company of the tax provided to be paid by 
non-residents and aliens, when such boats or vessels are 
operated in whole or in part by non-residents or aliens. 

Yours very truly, 
VAN C. SWEARINGEN, 

Attorney General. 



SHELL FISH— ALIEN MAY BE A PERMANENT 
RESIDENT OF STATE.— SHELL DEPOSITS NOT 
SUBJECT OF SALE FOR ROAD PURPOSES BY 
COMMISSIONER. 

Tallahassee, Fla.. November 15, 3917. 

Bon. W. A. McRae, Commissioner of Agriculture, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 14th instant as 
follows : 

"I am in receipt of letters from Hon, J. A. Williams, 
Shell Fish Commissioner, requesting your opinion on the 
following: 
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"1. Has Section 3792, of Florida Compiled Law* 
Annotated, published by the West Publishing Company, 
or paragraph 1 of Chapter 5241, Acts of 1003, been re 
pealed. And in ihe meaning of the law referred to above 
can an alien be a permanent resident of the State of 
Florida. 

"2. Under Section 14, Chapter GS7T, Acts of IMS. do 
all of the crew engaged in ope ra tin g the boat) provided 
they are aliens, have to pay the flO.OO Alien nv Non- 
resident fishing tax. I mean in this connection eook, 
engineer or other employee of boats engaged in the fish- 
ing industry for any purpose oilier than his own in- 
dividual use. And is the hiun Mali It* for an additional 
fax of $10.00 for eaoh alien or non-resident fishing 
thereon. 

"3. Has the Shell Fish Commission or the Coram is- 
sioner of Agriculture the right or power to sell any shell 
deposits or what is generally known as "Shell Hanks*' for 
load purposes or any other purposes. See Section 1 of 
Chapter 6532, Acts of lfli::." 

Replying to your inquiry I beg to advise, 

1st. That Section 3792, Compiled Laws of Florida, 
1014, appears not to have been repealed, I think that an 
alien can be a permanent resident of the State of Florida 
within the meaning of the above provision of law. 

2d. In a former communication to you upon this sub- 
ject we advised as follows: 

"Our Supreme Court said in the case of Ex Parte Gillette, 
70 So. 446, that 'The provision of Chapter 6877 requiring 
an alien or non-resident to pay a license tax of $10.00 
per annum before they can 'engage in taking fish or 
oysters from the salt waters of this State for any pur- 
pose other than his own individual use' applies to aliens 
or non-residents of the State who 'engage in taking fish 
or oyBters' on their own account, not to laborers who are 
employed to take fish or oysters for their employers.' 
Therefore, I do not think that the crew of a boat, who are 
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aliens, sire required to pay the license tax required of 
aliens and non-residents, where such crew is employed 
by the operator of the boat." 

3d. I do not think the Shell Fish Commissioner or 
the Commissioner of Agriculture has the right or power 
to sell any shell deposits for road purposes or any other 
purposes. 

Yours vei-y truly, 

VAX C. SWEARING EN, 

Attorney General. 



FISHING— BOATS EMPLOYING ALIENS SUBJECT 
TO ALIEN LICENSE TAX FOR EACH ALIEN OR 
NON-RESIDENT. 

Tallahassee, Fla.. November 24, 1917. 

Bon. IV. A. Mf-Rae, Commissioner of Agriculture, 
Tallahassee, Fla. 

Dear Sir : 

I am in receipt of your letter of this date, which reads 
as follows: 

"I am in receipl of letter from Hon. J. A. Williams, 
Shell Fish Commissioner, requesting your opinion on the 
following: 

'Are boats engaged in the fishing industry subject to 
an additional license tax of ten dollars for each and every 
alien or non-resident employed thereon. See Section 14, 
Chapter GS77/ " 

Replying to your inquiry, I beg to advise that para- 
graph 3 of Section 14, Chapter GS77, Laws of 1915, pro- 
vides for a license on boats engaged in the salt water 
industry. The fifth paragraph of this same Section pro- 
vides as follows: 
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"An additional license tax of ten dollars shall be re- 
quired of all aliens or non-residents of the State of Flor- 
ida on each boat or vessel engaged in the fishing indus- 
try in this State, operated in whole or in part by such 
alien or non-resident, in addition to the boat license tax 
required in this Section. The failure of any alien or non- 
resident to secure such additional license, for such boat, 
before engaging in the fishing industry in this State shall 
be considered a violation of this Act." 

As I nnderstand the above quoted provision of the law, 
the license is required of an alien or non-resident wh?n 
such alien or non-resident operates the boat, and that it 
shall be paid by stwh alien or non-resident when operat- 
ing the boat in addition to the regular boat license. 1 do 
not think that it was intended by this paragraph of the 
law to require an additional license of ten dollars for 
every alien who may be engaged on a boat operated by an 
alien or non-resident, but that it applies only to aliens and 
non-residents when the boat, or boats, are operated by such 
persons. 

Yours very truly, 

VAN C. SWEAR IXGEN, 

Attornev General. 



SHELL F I S H — ALT EN AND NON R ES 1 1 > E X T 
LICENSE TAX,— CULLERS MAY BE LIABLE 
FOR TAX. 

Tallahassee, Fla„ February 1, 1018. 

Bon. W. A. MvRae, Commissioner of Agrwuliure, 
Tallahassee, F lorida. 

Dear Sir: 

I am in receipt of your communication of the 31st ult.. 
which reads as follows: 



"I am in receipt of a letter from Hon. J. A, Williams, 
Shell Fish Commissioner, requesting me to submit the 
following to you for your opinion : 

'Are aliens or non-residents of this State who engage 
in taking oysters from the salt waters of the State of 
Florida for any purpose other than itheir own individual 
use required to pay an alien or non-resident tax of $10.00 
as provided in Section 14, Chapter 6877, Acts of 1015? 
And if such persons are liable for this tax, then are 
aliens or non-residents who assist as cullers iu gathering 
oysters also liable for such tax?'" 

Replying to your communication, I beg to advise That 
the sixth paragraph of Section 14, of Chapter (3877. Laws' 
of Florida, Acts of 1!)15, provides as follows: 

"Whoever being an alien or non-resident of this State, 
and who shall engage in taking fish or oysters from the 
salt waters of this Sta,te, for any purpose other than his 
own individual use, shall be required to pay a license 
tax of ten dollars per annum." • 

The provision of law above mentioned seems to he per- 
fectly clear and answers the question propounded by Mr. 
Williams. 

With reference to the second question as to whether 
aliens and non-residents who assist as cullers in gather- 
ing oysters are liable for the tax above mentioned, I beg 
to advise that if the persons engaged in this business are 
considered among those who take fish and oysters from 
the salt waters of this State, I should ffhink they would 
also be liable to the tax. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



329 

COMMERCIAL FERTILIERS— REGISTRATION MAY 
NOT BE REFUSED ON ACCOUNT OF EXHORItl- 
TANT PRICE. 

Tallahassee, Fla., Febninry 15, 1918. 

Bon. W. A. McRae, Commissioner of Agriculture, 
Tallahassee. Fla. 

Dear Sir: 

Your communication of tlie 6th instant duly received 
requesting an opinion as to whether or not you are au- 
thorized under the Florida Commercial Fertiliser Stat- 
utes to decline to register the products of the Fertile 
Chemical Company, of Cleveland, Ohio, under the fact* 
stated. 

A careful reading of our Statutes, the Stale Chemist's 
letter to you under date of November 1, 1U17, ami the 
brief of Hon. F. T. Myers, together with vour communi- 
cation, discloses that the only legal point involved is 
whether or not you could under this law refuse the regis- 
tration of the Nitro-Fertile brand of liquid fertilizer upon 
the ground that the same is wnsidcrcd very exorbitant 
in price r as compared with that of other commercial fer- 
tilizers containing similar or like ingredients. 

Re] dying to the above, will advise that in my opinion 
if we give every expression in the Statutes regulating the 
registration of commercial fertilizers for sale and dis- 
tribution in this State its full meaning it clearly fails to 
show that the price charged for the commercial fertilizer 
is one of the matters required to be stated in the applica- 
tion for registration — it is not, therefore, a preqiiisite to 
registration and there is no room for interpretation or 
construction. I do not understand that the law would 
give you snch authority to so refuse even by implica- 
tion. 
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The general rule for interpretation of directory statutes 
is stated by our Supreme Court in the case of Palmer v. 
Parker, 52 Fla. 389, 42 So. 3<J8, as follows: "The first rule 
of construction is that, if the language is clear and ad- 
mits of but one maning, the Legislature should be held to 
have intended what it has plainly expressed, and there is 
no room for construction." 

The well-known authority of Lewis' Souiherland Stat- 
utory Construction, Vol. 2, Sec. 627, lays down the fol- 
lowing principle : "When a statute is passed authorizing 
a proceeding which was not allowed by the general law 
before, and directing the ruode in which an act shall be 
done, the mode pointed out must be strictly pursued, it 
is the condition on which alone a party can entitle him- 
self to the benefit of the Statute, and its directions should 
be strictly complied with." 

It perhaps will be conceded that the main purpose 
of the registration in your office of all commercial fer- 
tilizers for sale in this State is to put the purchasers 
on notice not only as to what ingredients tuev are buy- 
ing, but to furnish the purchasers an easy recourse for 
damages in the event the ingredients do not measure up 
to the official registration. 

It is, therefore, my opinion that you are not clothed 
with jiower to refuse to register commercial fertilizers 
nf corporations or persons who have complied with the 
letter of the law. However, if you are still of the opin- 
ion that you have properly construed Ibis law, the point 
eon Id be definitely and finally detenu ined by mandamus 
proceedings. 

Eespectfully submitted. 

VAN C. SWEAR IXC. EX, 

Attorney General. 
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CITRUS FRUITS— TEST REQUIRED AS To 
MATURITY. 

Tallaassee, Fla., June 27, 1918. 

Hon. W, A, McRae, Cmtnnisgiotter of Agriculture, 
Tallahassee, Fla. 

Dear Sir : 

Y<mr communication duly received to which you attach 
« letter directed to you from Wilbur L. Tilden, County 
Solicitor of Orange County; also a letter written by 
.fudge Warlow to Sir. Tilden in reference to Section 1. tA 
Chapter 6515, and Section 15 of Chapter 6541, Laws of 
1913. 

Replying will state that we fully agree with the con- 
clusions of Judge Warlow that Section 1 of the former 
Act and Section 15 of the latter Act, being Acts |»ussed 
at the same sesinn of the Legislature and l>eing laws in 
pari materia they must lie construed together; also tha; 
a statute covering a particular part of a general subject 
will operate as an exception to or qualification of I he 
general subject to the extent of the repugnancy. It is 
doubtless immaterial in this case as to which act actually 
became effective first. 

The provisions of Section 15 of the latter Act author- 
izes the Commissioner of Agriculture with the advice ol 
the State Chemist to establish rules and regulations not 
inconsistent with the Acf "in conformity with rules and 
regulations formulated by the United States Department 
Oi Agriculture under the. Federal Act of June 3(1, 19116;" 
therefore any regulation they make "in conform i.-'y with 
the rules and regulations" of the United States I apart- 
ment of Agriculture would have the force of law. 

We find that subsequent to the passage of Chapters 
6515 and 6541, that the United States Department of 
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Agriculture, on September 23, 1915, promulgate*! a defi- 
nition of "immature" as applied to grapefruit and Florida 
oranges, in which it is stated that, — 

"The Bureau of Chemistry considers all grapefruit to 
be immature if the juice does not contain soluble solids 
equal to, or in excess of, 7 parts to each part of acid 
contained in the juice, the acidity of the juice to be calcu- 
lated as citric acid without water of crystallization. The 
Bureau also considers Florida oranges to be immature 
if the juice rlnes not contain soluble solids equal to, or in 
excess of, 8 j arts to every part of acid contained in the 
juice, the acidity to be calculated as citric acid without 
water of crystallization.'' 

It was held in the case of Shgh v. Kirkwood. 65 Fla. 
123. 61 So. 185 (affirmed in 237 U. S. 82) that the Florida 
Statute prohibiting the shipment of immature citrus 
fruits did not interfere with interstate commerce, nor 
violate the regulations of the National Pure Food Act of 
June 30, 1906. In fact, at that time no regulation by the 
Department of Agriculture covering the subject of imma- 
ture citrus fruits had I»een proniul gated or established. 
It was also held in the above case that "When Congress 
does act, and its action covers the subject matter, its 
action is exclusive as to interference." also that "Until 
and unless Congress does act, and its action covers the 
subject matter, the states may act." 

Since the above decision was rendered the United 
States Department of Agriculture issued the regulation 
of September 23, 1915, quoted above, which, as I under- 
stand, has the same force as law as to interstate ship- 
ments. The same regulation was adopted by the Depart- 
ment of Agriculture of Florida September 30, 1915. (See 
Circular in reference to "Immature Citrus Fruits, Laws, 
Bales and Regulations, Be vised August 1, 1917.) 

It would seem, therefore, that the standard of maturity 
adopted by the United States Department of Agriculture 
would be the one governing as to interstate shipments, 
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and if the shipment is intrastate it is possible that the 
maturity test provided in Section 1, of Chapter 6515 
would suffice without violating the law of the State, even 
if it violates a regulation of the Agricultural Depart- 
ment of the State. 

It may also be added that the "one-half color" test as 
to maturity provided by said Section 1 of Chapter 6515 
has the MOM status. In fact, it seems that the color 
test applies to fruit only when it is "on the tree," and 
not when the fruit is crated or being prepared for ship- 
ment. 

In a regulation, or decision formulated by the National 
Board of Food and Drug Inspection, approved by James 
Wilson, Secretary of Agriculture of the United States, 
March 2$, 1011, it was held that "the Board recognizes 
the fact that certain varieties of oranges attain matur- 
ity as to size, sweetness, and acidity before the color 
changes from green to yellow, and this decision is not 
intended to interfere with the marketing of such oranges." 

The National Food Inspectors, as I understand, are 
required to apply the test of maturity as promulgated 
by the United States Department of Agriculture, quoted 
above, and if the shipment reaches another State and 
they are found to be inferior according to that test, they 
would be subject to confiscation, etc. Thus it appears 
that the same regulation adopted by this State ought to 
apply to interstate shipments as against the provisions 
of Section 1 of Chapter 6515, Laws of 1913, which has no 
force as against a regulation of the United States Agri- 
cultnral Department, except as to intrastate shipments. 
However, in view of the fact that Criminal Statutes 
must be construed strictly in favor of an accused, it would 
seem that if the defendants have not violated the State 
Law as measured by a State Statute a prosecution could 
not be legally maintained. These are my views after a bur. 
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complicated legal question which I have no authority to 
settle. 

Respectfully submitted, 

VAX C. SWEARINGEN, 

Attorney Geueral. 



CITRUS FRUITS— ST AND ARD OF MATURITY. 

Tallahassee, Fla., August 12, 1918. 

Hon. W. A, McRae, Commissioner of Agriculture, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the 8th in- 
stant enclosing letter from State Chemist, Hon. K. E. 
Rose, to yon under date of August fith with reference to 
the matter of the enforcement of the Immature citrus 
fruit law of this State. 

Replying to your communication, I beg to advise that 
I concur in the communication from this office to you 
and Hon. R, E. Hose. State Chemist, under date of Sep- 
tember 28. 191 i S, upon the subject of your inquiry. This 
communication is found on page a of pamphlet "Imma- 
ture Citrus Fruits." etc. 

By Section 15 of Chapter (J541. Laws of Florida, Acts 
of 1913. the standard for immature citrus fruits promul- 
gated by the United States Department of Agriculture 
was adopted as the standards for such fruit in this State, 
Yours very truly, 

VAN r. SWEARING EX, 

Attorney General. 
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STATE CHEMIST— FORM OF CERTIFICATES OF 
ANALYSIS. 

Tallahassee, Fla., August 16, 1918. 

Bon. W. A. McRae, Commissioner of Agriculture, 
Capitol. 

Hear Sir: 

I am in receipt of your letter of the 15th instant, as 
follows: 

"IMease note the attacked certificates of analysis by the 
State Chemist Xos. 2202 am] 2203, dated August 9. 1918. 
ff]ifii'iiii.t; the findings in the case of two lots of alleged 
adulterated Shell Eggs, signed by the State Chemist, 
Hon. R. E. Rose, and verified by affidavit of Mr. J. Frank 
Smith, Food, Drug and Fertilizer Inspector, and advise 
whether or not, in your opinion, proceedings should be 
instituted against violators of the Food and Drug Act, 
except as provided under Section 12 of the said Act, 
which specifically specifies the manner in which official 
sain pels shall be reported." 

Replying to this communication, I beg to advise that 
the certificates of analysis, attached to your letter, do 
uo| seem to conform to the provisions of Section 12, of 
Chapter 6122, Laws of Florida, Acts of 1911, (Fure Food 
and Drug Act) with reference to its provisions as to 
how the certificates of analysis of the State Chemist, or 
bis assistant, shall be verified in order that tlie same may 
W considered prima facie evidence in any court of law or 
equity in this State. It will be observed that these certifi- 
cate) do not contain an affidavit of the Staje Chemist, or 
his assistant, nor does there seem to be any provision 
for making analysis oT samples by Ike Food and Drug 
Inspectors, which seems to be the case here. 
I return all enclosures herewith. 

Yours very truly, 

VAN C. 8WEARINGEN, 

Attorney On era 1. 
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CONVICTS— REWARD FOR CAPTURE MAY NOT 
BE PAYABLE TO STATE EMPLOYE OF THE 
PRISON DEPARTMENT. 

Tallahassee, Fla., October 1. 1918. 

Hon. TT. .4. MeRae, Commissiomr of Agriculture, 
Capitol. 

Dear Sir: 

I a in in receipt of your communication of the 24th 
ultimo, iD which you set out certain facts with reference 
to the capture of two State prisoners who were work- 
ing at a State Road Camp and who escaped and were 
captured by W. B. Skipper, Convict Guard, who was 
employed at another State Road Camp and that the 
mother of Mr. Skipper has made application for the re- 
ward for the capture of these prisoners, her son having 
since died, and note that you desire my opinion as to 
whether or not under the circumstances a reward should 
be paid to Mrs. Skipper for the services rendered by her 
son in capturing these prisoners. Also whether any em- 
ployee of the State Prison Branch of the State Govern- 
ment is entitled to a reward when occasion arises and 
lie is successful in recapturing a prisoner who has escaped 
from some camp of the Florida State prisoners. 

Replying to your inquiry ,1 beg to advise that the ques- 
tion of whether or not W. B. Skipper, who was employed 
as a Convict Guard by the State Road Department at the 
time he captured the two prisoners mentioned in your 
letter, which prisoners were working in another State 
Road Camp, is entitled to the reward offered for the 
capture of escaped prisoners, is one upon which there does 
not seem to be any specific statute. The terms of con- 
tract of employment existing between Mr. Skipper and 
the Road Department, together with the regulations of 
the Board of Commissioners of State Institutions in the 
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matter of the payment of rewards for the capture of the 
State convicts are elements that would have to be con- 
sidered in determining whether or not Mr. Skipper is 
entitled <to the reward. This, as I see it, is a matter 
within the discretion of the Board of Commissioners of 
State Institutions and is one for them to decide after 
having all the factB in connection therewith in its 
possession. 

Replying to your second inquiry, I beg to advise that 
occasions might arise when employees of the State Prison 
Branch of the State Government wonld be entitled to the 
reward provided for capturing escaped convicts. The 
facts connected with each individual case should in my 
opinion be considered by the Board of Commissioners 
of State Institutions in determining whether such nn 
employee would be entitled to a reward unless said board 
should promulgate some regulation setting out the exact 
terms upon which an employee of this Department might 
receive the reward, in which case, of course, the regula- 
tion would govern. 

It will be noted by Section 3480-c, Compiled Laws of 
Florida, 1914, that sheriffs, deputy sheriffs, city marshals, 
and policemen may accept rewards or remunerations for 
services performed in apprehending criminals. 
Yours very truly, 

VAN C. SWEAR TNG EN, 

Attorney General 
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Opinions to State Superintendent of Public 
Instruction. 

TEACHER'S GRADUATE CERTIFICATE NOT AP- 
PLICABLE TO PERSONS GRADUATING TRIOR 
TO PASSAGE OF THE ACT OF 1917. 

Tallahassee. Fla., December 7th, 1917. 

Hon. W. X. Sheats, State Superintendent, 
Tallahassee, Fla. 

Dear Sir : 

I am in receipt of yonr letter of the 1st instant as fol- 
lows : 

''Please render me jour decision on Section 17, Chap- 
ter 7372, Acts of 1917, which states that any regular grad- 
uate of a standard university, college or normal school 
that graduated therefrom since June 15th, 1905, etc., may 
be issued a State Certificate under certain conditions, as 
to whether or not the Commission provided in this Section 
will be authorized to issue a State Certificate to one who 
has graduated in May, 1905, prior to June 15th." 

Replying to your inquiry, I beg to advise that Section 
17 of Chapter 7372 provides in part as follows: 

"Any regular graduate of a standard university, col- 
lege or normal school having graduated therefrom since 
June loth, 1905, desiring to teach in Florida, shall pay 
a fee of five dollars and file his or her diploma, or a eer- 
tiefid copy thereof, with satisfactory evidence of having 
taught school successfully for twenty-four months, with 
the State 'Superintendent of Public Instruction, who with 
the State Board of Examiners provided for in this Act 
shall constitute a commission to review and pass upon all 
applications for certificates based upon diplomas, and- 
if found satisfactory the State Superintendent shall is- 
sue a Graduate State Certificate." 
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It appears that the time fixed in this section fur pur- 
sons to receive certificates to teach upon diplomas from 
Universities, Colleges and formal Schools in the year in 
which a reorganization of all the State Colleges was made 
< 1905 j hy what is commonly known as the "Buckuiau 
Bill," and the month and date thereof is fixed (June 15) 
at n lime subsequent to the graduating and receiving of 
diplomas from any of the State Colleges in existence prior 
to the enactment of the "Buekman Bill." It, therefore, 
appears that it was evidently the intention of the legis- 
lature to exclude all those who graduated and received 
diplomas prior to the date fixed by the Act, namely, June 
mil, 1:111:-,. 

It is my opinion that a person who graduated prior to 
June 15th. 1905, would not come within the provisions of 
Section 17 of Chapter 7371', Laws of Florida, Acts of 1917. 
Yours very truly, 

VAX C. SWEABlNCiKN. 

Attorney General. 



SCHOOL TEXT BOOK— UNLAWFUL TO USE ANY 
SUPPLEMENTARY BOOK NOT SPECIFIED IN 
CONTRACT. 

Tallahassee, Fla., March 1, 1918. 

Hon. W. N. Sheata, State Superintendent, 
Tallahassee, Florida. 

Dear Sir: 

Your communication of the 22d ult., duly received 
requesting an opinion of this office upon the matter sub- 
mitted to your office by Hon. F. R Hartsfield, County 
Superintendent, Leon County, the same reading as 
fol lows : 
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"The question has arisen as to whether any book aside 
from the basil and supplementary books adopted may be 
used in the school. To be more specific, the primary 
grades hare completed both these adopted books bat the 
teacher thinks the children are not yet ready for the first 
grade. Can she legally nse another reader not on the 
adopted list either aB a basil or a supplementary book?" 

In answer to the above inquiry, will advise that Sec- 
tion 2. of Chapter 6178, Laws of 1911, as amended by 
Chapter 7374, Laws of 1917, provides that "it shall not 
he lawful for any school officer, director or teacher to use 
any other books npon the same branches, other than 
those adopted by said State Texjt Book Commission," 

Section 18. of Chapter 6178, as amended by Chapter 
7374, Laws of 1917, provides as follows: 

'•That any teacher who shall wilfully use, or permit 
to be used in his or her school, any text book upon the 
branches embraced in this Act, when it he Commission has 
adopted a book upon that branch, other than the one so 
adopted, the County Board of Public lustrution shall 
discharge and cancel the certificate of said teacher." 

In as much as the reader and supplementary books 
were adopted for the use of the first grade, it is my 
opinion that it would be unlawful to use any other books 
than those specified in the proclamation of the Governor 
setting out the kind of books that have heeen officially 
adopted. 

The above quoted provisions of law could scarcely 
leave any doubt upon the question involved. 
Respectfully submitted, 

VAN C. 8WEARINGEN, 

Attornev General. 
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SCHOOL DISTRICT— SPECIAL TAX SCHOOL DIS- 
TRICT FUNDS NOT TRANSFERS ABLE TO AN- 
OTHER DISTRICT. 

Tallahassee, Fla., April 15, 1918. 

Hon. W. N. Sheats, Superintendent of Public Instruction, 
Capitol. 

Dear Sir: 

Your communication of April 10th, 1918, duly received, 
asking for an opinion as follows: 

"I am asked by a County Superintendent whether a 
County Board is authorized to transfer Special Tax Dis- 
trict Funds from one district to another? The letters 
asking this question are attached hereto. 

"Please give me your opinion on this matter, and re- 
turn the attached letters with your reply." 

Replying to the above will advise that Section 413 of 
the General Statutes provides that "all special funds col- 
lected within a school district shall be disbursed solely 
for school purposes within the district in which the tax 
is collected, and, as near as practicable, in the year in 
which the tax is collected." 

From the above and other laws of the State on the 
question, it is my opinion that a County Board of Public 
Instruction is not authorized to transfer Special Tax Dis- 
trict Funds from one district to another. 

I return herewith enclosures mentioned. 
Yours very truly, 

VAN 0. SWEARINGEN, 

Attorney General. 
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SCHOOL DISTRICTS— NO AUTHORITY FOR 
SCHOOL BOARDS TO BORROW SINKING FOND 
OF ONE DISTRICT TO BE USED IN ANOTHER. 

Tallahassee, Fin., April 15, 1918. 

Hon. W, N. Sheais, Superintendent of Public Instruction, 
Capitol. 

Dear Sir: 

Your request for an official opinion dated April 10, 
191,8, duly received, the same reading as follows: 

"Attached hereto is another letter from the County 
'Superintendent of Volusia County, asking an opinion 
in regard to the use of Special Tax District Funds, He 
asks whether the County Board of Public Instruction 
conld borrow the sinking fund of the Special Tax Dis- 
trict. 

"Please give me yonr opinion on this matter, and re 
turn the attached letter with your reply." 

Replying to the above will advise that the first para- 
graph of Section 1 7of Article XII of the Constitution of 
Florida, provides that "The Legislature May Provide for 
Special Tax School Districts to issue bonds for the ex- 
clusive use of public free schools within any such Special 
Tax School Districts, whenever a majority of the quali- 
fied electors thereof who are free-holders shall vote in fa- 
vor of the issuance of such bonds." 

The Legislature immediately following the adoption 
of the above constitutional provision enacted Chapter 
6542, Laws of 1913, Section 15 of which was subsequent- 
ly amended by Chapter 6967, Laws of 1915, in which is 
found the answer to your inquiry. The second paragraph 
of said Section 15, among other things, provides as fol- 
lows: 

"The County Board of Public Instruction shall have 
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power at all times to invest the Sinking Fund collected 
for the retirement of any bonds' of any district in the 
bonds of another Special School Tax District of the same 
County; Provided, said bonds shall be purchased nt par, 
and the Board shall have further right to invest the Sink- 
ing Fund of any district in any municipal or county 
bonds of the county under its jurisdiction, provided that 
the said bonds shall be of such date and maturity that 
they will mature on or before the date of the maturity 
of the district's bonds, with whose Sinking Fund they 
have been purchased. • * * Provided always, that the 
Board shall have the right to keep the Sinking Fund on 
deposit earning the rate of interest agreed upon until 
such time as in their judgment they may be able to in- 
vest it in bonds to better ad vantage as herein provided 
for." 

Based on the above, it is my opinion that the laws 
of this State do not authorize a County Board of Public 
Instruction to horrow the Sinking Fund of iiny Sj>ecia1 
Tax School District to be used in another District, In 
fact such fund can be used for no purpose except that 
specifically stated. 

1 return herewith the enclosures mentioned. 
Yours very trnly. 

VAN C. SWEARINGEN, 

Attorney General 
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COUNTY SCHOOL SUPERINTENDENT— AUTHOR- 
ITY OF SCHOOL BOARD TO INCREASE 
SALARY IN WAY TO BE EFFECTIVE FROM 
JANUARY FIRST. 

Tallahassee, Fla., May 16, 1918. 

Hon. 11". V. SheaU, State Superintendent, 
Capitol. 

Dear Sir: 

Your request for official opinion received involving the 
following question: 

Can a Countj Board of Public Instruction now (May 
10, 1918), increase the monthly salary of a County 
Superintendent for the nionfhs of January, February, 
March and April, 1916? 

Replying will state that Section 347 (11th Par.) Gen- 
eral Statutes authorizes each Board of Public Instruction 
"To fix the compensation for the services of the County 
Superintendent of Public Instruction;" and Chapter 
5658, Laws of 1907, fixes the minimum salary of a County 
Superintendent basing it upon the total annual receipts 
of the County for School purposes. 

The respective County Boards seem to be clothed with 
a wide discretion in fixing the maximum amount of sala- 
ries for Sujwrintendents, and nothing appears in our 
search of the laws of this State which would prohibit 
them fixing or increasing such salary for three or four 
months passed. 

It is, therefore, my opinion that the County Board 
would have power so far as the law is concerned to 
increase the compensation of the County Superintendent 
to become effective from or prior to the date of the action 
of the Board. This policy may not be altogether com- 
mendable, however, in view of the fact that the scholastic 
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year does not begin until July 1, 1918, for which year 
the budget of the Board of Public Instrut lions is re- 
quired to be prepared and filed with the County Com- 
missioners in the month of June proceeding. 
Respectfully submitted, 

VAN C. SWEARINGEN. 

Attorney General. 



STATE BOARD OF EXAMINERS— NO AUTHORITY 
TO PAY EXTRA ASSISTANTS IN CONDUCTING 

EXAMINATIONS. 

Tallahassee, Fla., November 29, 1918. 

Hon. W. _Y. Sheats. State Superintendent, 
Capitol. 

Dear Sir: 

Your letter of the 22nd instant dnJy received in which 
you requested an official opinion as to the payment of 
certain expenses mcui-red by the State Board of Exam- 
iners described in your communication. 

I note from the bills attached to your letter that one 
is for $108.75 rendered by various persons who assisted 
in conducting the Summer School Examinations at Tal- 
lahassee and Gainesville; another for #55.20 for assist- 
ance in conducting examinations at other points in the 
State ; and another for |189.42 for the payment of persons 
for grading examination' papers. 

Replying to the above will state that the provisions 
of law providing for the conducting of examinations, and 
for the grading of papers, together with appropriations 
made for that department, is contained in Sections 20. 
24 and 25 of Chapter 7372, Laws of Florida, 1917. 
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It is observed that Section 20 provides that it shall be 
the duty of the said Board to personally conduct all 
■ teacher*' examinations, orally or written, under such 
rules and regulations as the State Hoard of Examiners 
may suggest, and as shall be approved by the State 
Board of Education. Also, it provides that it shall be 
their duty "to grade all examinations, orally and writ- 
ten, except as may be provided by the State Board of 
Education." 

While it is true that the State Board of Education may 
provide some regulation relative to grading examina- 
tion papers, yet there does not seem io be any appro- 
priation made in the law for paying for the grading of 
such papers. 

Section 24 provides only for the "salary and traveling 
expenses" of the respective members of the Board, and 
Section 23 merely appropriates the sum of Four Thou- 
sand Dollars annually, or so much thereof as may be 
necessary to pay the ''salaries and traveling expenses" 
of the State Board of Examiners in case the funds pro- 
vided for in Section 24 shall be found insufficient. 

Section 4 of Article IX of our Constitution provides 
that "No money shall be drawn from the Treasures ex- 
cept in pursuance of appropriations made by law." 

There is a well -fixed principle of law that all taws mak- 
ing appropriations of public money shall be strictly con- 
si rued, and in view of the fact that the Act referred 
to makes no appropria T ion for the payment of persons 
to assist in conducting examinations, nor for the grad- 
ing of papers, it is my opinion that the bills referred to 
cannot legally be paid from the funds appropriated un- 
der said Chapter 7372. 

I herewith return bills mentioned above. 
Respectfully submitted, 

VAN C. SWEARINGEN, 

Attorney General. 
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Opinions to the State Chemist. 

FOOD AND DRUG INSPECTORS— WHEN EXPENSE 
ACCOUNT SHOULD BE APPROVED BY STATE 
CHEMIST AND COMMISSIONER OF AGRICUL- 
TURE. 

Tallahassee, Fta.. December 7, 1917. 

Bon. R. E. Rose, State Chemist, 
Tallahassee, Florida, 

My dear Sir: 

I have your communication relative to the duties and 
j>owers of the Commissioner of Agriculture and the Slate 
Chemist in the matter of administering the pure food and 
drugs law of this Slate, and in reply beg to advise that 
the answer to your inquiry involves a construction of 
Chapter 5452, Acts of 1905, as amended by Chapter 5G01, 
Acts of 1907, and Chapter 6122, Acts of 1911, as amended 
by Chapter 6541, Acts of 19 13. 

Chapter 5452, Acts of 1905, as amended by Chapter 
5661. Acts of 1907, relates to commercial feeding stuffs 
alone, and to that extent places the State Chemist under 
the direction and supervision of the Commissioner of 
Agriculture, and further authorizes the Commissioner of 
Agriculture, as provided in Section 15 thereof, to pre- 
scribe such rules and regulations not inconsistent with 
the said Act as he may deem necessary for the inspec- 
tion, analysis and sale of commercial feeding stuffs in 
this State. 

Chapter 6122, Acts of 1911, as amended by Chapter 
6541, Acts of 1913, is better known as the pure food and 
drugs law, and, as a general proposition, in my opinion, 
imposes a joint duty and responsibility on the Commis- 
sioner of Agriculture and the State Chemist in the mat- 
ter of administering this Act. In support of this view 
your attention is directed to the following provisions of 
the law: 
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Section 2. "That the inspection, examination, or 
chemical analysis of specimens of foods and drugs shall 
be made by the State Chemist of Florida, or under his 
direction and supervision, for the purpose of determining 
whether such articles arc adulterated or misbranded 
within the meaning of this Act. * * *." 

Section 9, Paragraph 2. "Said food, drug and fer- 
tilizer inspectors of the chemical division of the Depart- 
ment of Agriculture shall have authority and it shall be 
their duty iin ler instructions from the Commissioner of 
Agriculture and the State Chemist to inspect foods and 
drugs and commercial stock food and commercial fer- 
tilizers and other material subject to in section as now 
provided by law * * *."i 

Section 12. "That for analysis of foods and drugs shall 
be taken by the duly qualified and sworn inspectors, or 
chemist, who shall take samples of such articles as may 
be directed by the State Chemist, and in the manner pre- 
scribed by law," 

Section 13. "That it shall be the duty of Commissioner 
of Agriculture and the State Chemist to fix standards 
of purity for food products where the same are not fixed 
by this Act in accordance with those promulgated by the 
Secretary of Agriculture of the United States * " *," 

Section 14. "That the State Chemist shall make an 
annual report to the Governor on work done in execu- 
tiou of this Act, which report may be included in that 
now made on commercial fertilizer* and published there- 
with * * *." 

Section 15. "That the Commissioner of Agriculture 
with the advice of the State Chemist shall establish such 
rules and regulations as shall not be inconsistent with 
the provisions of this Act." 

There appears to be no departure from the rule as above 
defined except in the matter of taking samples for the pur- 
pose of making chemical analysis to determine whether 
such foods or drugs have been adulterated or misbranded, 
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which is required to be done under direction of the State 
Chemist. In support of this view your attention is di- 
rected to the provisions of Sections 2 and 12 above quoted. 
Paragraph 6 of 'Section 9 of the law as above referred 
to requires that all bills for samples drawn and trans- 
mitted to the State Chemist and for the salary and trav- 
eling expenses of all pure food and drug inspectors shall 
be paid on detailed vouchers approved by the Commission- 
er of Agriculture, but since Section 2 provides that the 
inspection, examination or chemical analysis of specimens 
of food and drugs shall be made by the State Chemist, 
or under his direction and supervision, and Section 12 
provides that the inspectors shall take samples of such 
articles of foods and drugs as may be directed by the 
State Chemist, it is my opinion that bills for traveling ex- 
penses of food and drug inspectors, and for samples 
drawn by such inspectors, should be approved by the State 
Chemist, and by him presented to the Commissioner of 
Agriculture for his approval. 

Respectfully submitted, 

VAN C. SWEARINGEN, 

Attornev General. 



COMMERCIAL FERTILIZERS— NO AUTHORITY TO 
REFUSE TO REGISTER FOR SALE RY REASON 
OF PRICE. 

Tallahassee, Fla., February 21, 1918. 

Hon. R. E. Rose, State Chemist, 
Tallahassee, Fla. 

Dear Sir : 

I am in receipt of your favor of the 19th instant, which 
reads as follows: 

"I understand that the Fertile Company of Cleveland, 
Ohio, have demanded the registration of their goods by 
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the Commissioner of Agriculture, which have previously 
been cancelled for the reason that it was an impossibility 
upon its face and also a case of unscrupulous 'profiteering' 
on the part of the manufacturers. Analysis, as shown 
in the accompanying circular, shows that their goods do 
not contain the amount of valuable plant food as stated 
in their sworn guaranteed analysis, which of itself is a 
sufficient cause for refusing to register these goods. 

"There is nothing peculiar in this formula, excepting 
the very large amount of inert material, to-wit: Water. 
The permission to allow these goods to be sold in the 
State of Florida in competition with legitimate goods 
made by legitimate manufacturers, of which the State 
has a number, is not only unfair to the honest manufac- 
turer, but is peculiarly unfair to the user of commercial 
fertilizers, who can purchase the same goods, less water, 
for more than a thousand per cent, less from reputable 
fertilizer manufacturers. 

''The object of the registration under oath with the 
Commissioner of Agriculture, and the acceptance by him, 
carries with it the right to refuse to accept any formula 
which in his opinion should not be accepted, particularly 
when on investigation any analysis it is found that the 
goods do not compare with the analysis. 

•'This is a very similar case to that of the New Mineral 
Fertilizer Company who attempted to register their goods, 
and sell utterly worthless material, containing no avail- 
able plant food, in the State of Florida at $20 per ton ; 
while these people are selling their goods for $330 per 
ton plus freight. The actual plant food in these goods 
could be purchased in Florida, at the date of the regis- 
tra for $33.50 per ton. 

"Therefore, in the name of the legitimate fertilizer 
manufacturers of the State, and the consumers of fertil- 
izer, I, as State Chemist of Florida, protest against the 
admission of this material, containing some 70 per cent 
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of water, sold at the rate of |330 per ton plus freight to 
the people of our State." 

Replying to the above, I beg to quote you an opinion 
which I rendered Hon. W. A. McRne under date of the 
15th instant on this subject, and which sets forth fully 
my position in this matter; 

"Your communication of the 6th instant duly received 
requesting an opinion as 1o whether or not you are au- 
thorized under the Florida Commercial Fertilizer Stat- 
utes to decline to register the products of the Fertile 
Chemical Company, of Cleveland, Ohio, under the facts 
stated. 

"A careful reading of our Statutes, the State Chemist's 
letter to you under date of November 1, 1917, aud the 
brief of Hon. F. T. Myers, together with your communica- 
tion, discloses that the only legal point involved is 
whether or not you eould under this law refuse the reg- 
istration of the Nitre-Fertile brand of liquid fertilizer 
upon the ground that the same is considered very exorbi- 
tant in price, as compared with that of other commercial 
fertilizers containing similar or like ingredients. 

"Reply to the above, will advise that in my opinion if 
we give every expression in the Statutes regulating the 
registration of commercial fertilizers for sale and distribu- 
tion in this State its full meaning it clearly fails to show 
ihat the price charged for the commercial fertilizer is 
one of the matters required to be stated in the application 
for registration, it is not, therefore, a prerequisite to regis- 
tration, and there is no room for interpretation or con- 
struction. I do not understand that the law would give 
you such authority to so refuse even by implication. 

"The general rule for interpretation of directory stat- 
utes is stated by our Supreme Court in the case of Palmer 
v. Parker, 52 Fla. 389, 42 So. 396, as follows: 'The first 
rule of construction is that, if the language is clear and 
admits of but one meaning, the Legislature should lie held 






to have intended what it has plainly expressed, and there 
is no room for construction. 1 

"The well known authority of Lewis' Southerland Stat- 
utory Construction, Vol. 2, Sec. 027, lavs down the fol- 
lowing principle: 'When a Statute is passed authorizing 
a proceeding which was not allowed by the general law 
before, and directing the mode in which an act shall be 
done, the mode pointed out must be strictly pursued, 
it is the condition on which alone a party can entitle 
himself to the benefit of the Statute, and its directions 
should be strictly complied with.' 

"It perhaps will be conceded that the main purpose of 
the registration in your office of all commercial fertilizers 
for sale in this State is to put the purchasers on notice 
not only as to what ingredients they are buying but to 
furnish the purchasers an easy recourse for damages in 
the event the ingredients do not measure up to the official 
registration. 

"It is, therefore, my opinion that you are not clothed 
with power to refuse to Tegister commercial fertilizers 
of corporations or persons who have complied with the 
letter of the law. However, if you are still of the opin- 
ion that yon have properly const rued this law, the point 
could he definitely and finally determined by mandamus 
proceedings." 

Yours very truly, 

VAN C. SWEARIXGEN, 

Attorney General. 
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Opinions to State Tax Commission. 

TAXATION— EXEMPTIONS ALLOWED SHOULD BE 
TAKEN AFTER ASSESSED VALUATION IS 
FIRST ASCERTAINED. 

Tallahassee. Fla., January 29, 1917. 

The Tarn Commission, 
Tallahassee, Florida, 

Gentlemen : 

Replying to your verbal inquiry of this date, I beg to 
Bay that in my opinion the exemption allowed under Sec- 
tion 9, of Article IX, of the Constitution of this State 
to every widow that has a family dependent upon her 
for support and every person who is a bona fide resi- 
dent of this State and has lost a limb or been disabled 
in war or by misfortune, should be allowed and taken 
from the assessed value of the property of such person. 

Thus construed the matter would he handled in this 
way: find first the value for the purposes of taxation of 
the property of such person or persons and subtract from 
this value the amount of the exemption allowed under 
this constitutional provision. 

Respectfully submitted, 

T. F. WEST, 

Attorney General. 
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TAX COMMISSION*— AUTHORITY OF TAX COMMIS- 
SION TO EQUALIZE ASSESSMENTS UNDER 
THE CONSTITUTION. 

Tallahassee, Fla., March 24, 1917. 

The Tax Com mission, 
Tallahassee, Florida. 

Gentlemen : 

Yours of the Kith instant has been received. 

I note your inquiry as follows: 

"There seems to be some doubt in the minds of certain 
members of the legislature, as well as several prominent 
citizens of the state, that the legislature has no authority 
to clothe the Tax Commission with adequate powers to 
equalize tax assessments in the state, and as the mem- 
bers of the Tax Commission believe that the legislature 
has such authority, we will thank you for your opinion 
in the matter. 

"We believe that Section 1 of Article IX of the Con- 
stitution, and also Section 1 of Article V as amended in 
U914, gives the Legislature all needed authority in the 
premises." 

The answer to this inquiry goes back to the elementary 
proposition that the State Constitution is a limitation 
upon the power of the Legislature and not a grant of 
power, and it is settled law in this State that "no duly 
enacted statute should be judicially declared to be in- 
operative on the ground that it violates organic law un- 
less it clearly appears beyond all reasonable doubt that 
under any rational view that may be taken of the statute 
it is in positive conflict with some identified or designated 
provision of constitutional law." 

City of Jacksonville v. Bowden, 67 Fla. 181. 

The Supreme Court, in the case of Cotton v. County 
Commissioners of Leon County, 6 Fla. 610, said : 
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"In proceeding to define and determine the constitu- 
tional power of the legislature department, it is proper 
to note the characteristic difference which marks our Fed- 
eral and State Constitutions, Whilst the former con- 
tains only specific grants of powers, the later makes a 
general grant of all the political power of the people, re 
strained only by specific reservations." 

And in the case of Chapman v. Reddiek, 41 Fla. 120, the 
court said : 

"Our State Constitution is a limitation upon the pow- 
er; and unless legislation duly passed be clearly contrary 
to some express or implied prohibition contained therein, 
the courts have no authority to pronounce it invalid." 

There is, in my opinion, nothing in the State Consti- 
tution which forbids it, and, therefore, I would say that 
the legislature of this State has the power to confer upon 
the Tax Commission authority to supervise and revise 
assessments of property for the purposes of taxation, to 
the end that the ''uniform and equal rate of taxation" 
contemplated by the Constitution may be more nearly se- 
cured. 

As long as the system now obtaining in this State con- 
tinues, valuations of property for the purposes of taxa- 
tion are not wholly of local concern, because the revenue 
coming to the State for the maintenance of the State 
Government is produced by a levy by the legislature of a 
prescribed in Silage which is uniform throughout the 
State, and so long as there are material differences in the 
valuations of similiar properties in the various counties 
of the State, tax burdens will not, therefore, be equa Un- 
distributed. 

It will, of course, be understood that I am not under- 
taking to decide for the legislature what power it has 
in dealing with this question, because the legislature is 
itself primarily the judge of its own powers, and it will 
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also be understood that this letter represents simply my 
views as an attorney after a hurried consideration of the 
subject. 

Respectfully submitted, 

T. F. WEST, 

Attorney General 



TAXATION— METHOD OF ASSESSMENT OF BUILD- 
ING AND LOAN ASSOCIATION. 

Tallahassee. Fla., June S. 1917. 

The Tax Commission, 
City. 

Gentlemen : 

Replying to your request for an expression from this 
office relative to the basis of assessments for the purpose 
of taxation of the properties of building and loan asso- 
ciations, I beg to say that in my opinion the properties 
of sorb, associations should be assessed in the same man- 
ner and upon the same basis as the properties of other 
owners are assessed in this State. 

The properties owned by sneh associations, as I under- 
stand, which are taxable and usually lots and buildings, 
cash on hand, and notes and mortgages in which the funds 
of such associations are invested. 

Respectfully submitted, 

T. F. WERT, 

Attornev General. 
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TAXATION— COUNTY COMMISSIONERS' AUTHOR- 
ITY TO CHANGE VALUATIONS AFTER AUGUST 
MEETING. 

Tallahassee, Fla., July 31, 1917. 

The Tax Commission, 
Tallahassee, Florida. 

Gentlemen : 

Yours of the 25th instant has been received. 

I note your inquiry as follows : 

"We attach hereto a message from the County Com- 
missioners of Alachua County in reference to whether or 
not they can legally change their valuations. We con- 
tend, and so told them, that they had a right to rasie or 
lower their valuations for the purpose of equalization at 
any time prior to the day of August 6th, the day they 
advertised to hear complaints. 

"Please give us your opinion on this matter." 

Replying to this inquiry, I will say that if the Board 
of County Commissioners of Alachua County has met as 
a board of review and equalization under the provisions 
of Section 23 of Chapter 5596, Laws of Florida, and ad- 
journed sine die as such board, it would not, under au- 
thority of the case of Spark man, Tax Assessor, v. State 
ex rel Bank of Ybor City, 71 Fla. 210, be authorized to 
reconvene and make changes in valuations of properties 
on the assessment rolls of the county. 

If, however, the board has recessed only and has not 
finally disposed of the matter and adjourned, it would be 
authorized, I think, to consider such questions as may 
be presented to it as a board of review and equalization. 

The question of whether or not the Tax Commission 
of this State has the power to require the Board of Coun- 
ty Commissioners to reconvene and reconsider questions 



presented to it as a board of review and equalization after 
it has adjourned, could, I think, be tested by mandamus 
proceeding. 

Respectfully submitted, 
T. F. WEST, 

Attorney General. 



TAXATION— WHAT LANDS OF RAILWAY COM- 
PANIES SHOULD BE RETURNED TO COUNTY 
ASSESSOR. 

Tallahassee, Fla., March 28, 1918. 

Eon. J. V. Burke, State Tax Commissioner, 
Tallahassee,, Florida, 

Dear Sir: 

I am in receipt of your communication of the 25th 
instant enclosing communication from Hon. R. L. Hill, 
Tax Assessor, Dade County, with reference to certain 
real estate owned by the Florida East Coast Railway 
Company, which property Mr. Hill alleges is in no way 
used by the said Railway Company, and is, in bis opinion, 
held only for speculative purposes. I understand that 
Mr. Hill desires to know whether he, as Tax Assessor, 
should assess said property as other real estate, or whether 
this property is subject to assessment by the State Rail- 
road Assessment Board. 

Replying to tliis inquiry, I beg to advise that Section 
46, of Chapter 5596, Laws of Florida, Acts of 1907, sets 
out the property which should be returned by the Rail- 
road Company, through its proper officers, to the Comp- 
troller for taxation ; that the provisions of Section 49, 
of the above law, provides that the Railroad Company, 
through its proper officers, shall file with the Tax 



Assessor a full and complete list of all lands or lota 
owned or held by them the same as the projjerty of 
individuals. 

By reading the provisions of Section 46, above men- 
tioned, it will be noted that a return is required to >w 
made to the Comptroller of all "lots or parts of lots not 
leased or rented," and by the provisions of Section 49 a 
return is required to lie made to the County Assessor of 
Taxes of all lands or lots owned or held by any railroad 
company the same as property of individuals. 

From the statements made by Mr. Hill, it would appear 
that the lands which he mentioned are such lauds as 
are con tempi ated to be returned to the County Tax 
Assessor. 

Yours very truly, 

VAX C. SWEARING EN. 

Attornev General. 



PLATS— NO LAW REQUIRES PLATS OF FARM 
LANDS TO BE RECORDED. 

Tallahassee, Fla., May 7, 1918. 

Honorable Tax Commission, 
Tallahassee, Florida. 

Gentlemen : 

I am in receipt of your communication of the 8th 
instant as follows: 

"Enclosed herewith please find letter from Mr. John V. 
McCormick, Chicago, relative to ownership of property 
at Dinsmore in Duval County, Florida. 

"Kindly advise whether or not there is any law re- 
quiring the plats of subdivisions, such as Dinsmore 
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Farms, to be placed of record in the county in which they 
may be located." 

Replying to the above inquiry, I beg to advise that 
there appears to be no statute providing for the record- 
ing of plats of subdivisions as mentioned by you. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



TAXATION— ASSESSMENT OF LEASES USED FOB 
SHIP-BUILDING PURPOSES. 

Tallahassee, Fla., May 7, 1918. 

Honorable Tax Commission, 
Tallahassee, Florida. 

Gentlemen : 

I am in receipt of your communication as follows: 
"The Hillyer-Sperring-Dunn Company operating under 
£i lease for certain properties leased by them from the 
Sonth Jacksonville Improvement Company, in South 
Jacksonville, Florida, erected a ship-building plant there- 
on. By the terms of the lease all improvements placed 
thereon by the lessee were to be removed at the expira- 
tion of the lease. Later, the United States Shipping 
Board Emergency Fleet Corporation commandered this 
property and it ib now being used by that Board, though 
the Hillyer-Sperring-Dunn Company are, of course, re- 
ceiving rentals from the Government for use of the same. 
"'Please advise whether or not the Tax Assessor of 
Duval County should assess these improvements against 
the Hillyer-Sperring-Dunn Company, lessees, or the South 
Jacksonville Improvement Company, the lessor; and if 
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there is a law controlling such assessments whereby taxes 
so levied might be collected." 

Replying to the above inquiry, I beg to advise that I 

am herewith enclosing you a copy of a letter addressed 

to Hon. L. H. Hitchcock, Tax Assessor, Jacksonville, 

Florida, which covers the subject matter of your inquiry. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



TAXATION— LEGAL CITIES FOR ASSESSMENT OF 
STEAMSHIPS. 

Tallahassee, Fla., May 7, 1918. 

Honorable Tax Commission, 
Tallahassee, Florida. 

Gentlemen : 

I am in receipt of your communication of the 6th 
instant as follows: 

"We beg to inclose herewith correspondence relative 
to the assessment of certain property belonging to the 
Clyde SteamBhip Co., a corporation, as we are advised, 
under the laws of the State of Maine. 

"The Clyde St. Johns River Line consists of two steam- 
ers, the "City of Jacksonville" and "Osceola." The "City 
of Jacksonville," so we are advised, has not been out of 
Florida waters in something like 20 years. The "Osceola" 
was built at Jacksonville, Fla., a number of years ago, 
and has never been beyond tbe waters of the St. Johns 
River; these steamers ply the waters of the St. Johns 
River between Jacksonville and Sanford, and it would 
seem that as they are not engaged in coastwise trade 



but operate on the waters of the State of Florida they 
should be taxable at their home port. Jacksonville. 

"Kindly advise whether or not the Assessor of Taxes 
of Duval County should place them on the tax rolls for 
taxation, and whether or not the State should have 
authority to enforce the collection of taxes assessed 
thereon." 

Replying to the above communication, I beg to advise 
that Section 3 of Chapter 5596, Laws of Florida, Acts 
of 1915, provides in part as follows: 

"Sec. 3. The terms personal property and personal 
estate, as used in this chapter, shall have the same mean- 
ing and shall, for the purpose of taxation, be construed to 
include all goods and chattels, moneys and effects, all 
boats and vessels," etc. 

In the case of Hunt v. Turner, 54 Fla. 654, 45 So. 509, 
our Supreme Court said that as a general rule if a person 
is domiciled in the State his personal property in the con- 
templation of law has its situs in that State and is tax- 
able there. However, there are some exceptions to this 
general rule. ''For instance, where the investment of the 
funds of a non-resident is controlled by an agent of the 
owner and loaned and reloaned by him to citizens of the 
State where he keeps the funds, the notes and securities 
taken and held by the agent in his possession and under 
his control, these notes and securities have a business 
situs where they are kept which render them there sub- 
ject to taxation." 

From your inquiry, I understand that the Clyde Steam- 
ship Company maintains an office in Jackson ville* Flor- 
ida, and has a line of steamers that ply the St. Johns 
River in this State, — known as the Clyde-St. Johns River 
Line, and that there are two steamers used in connection 
with the business of this Company on the St. Johns 
River. 

In view of the statute above quoted in which it is 
set out that boats and vessels are personal property, and 
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I lie opinion of our Supreme Court above mentioned, it i» 
my opinion that the personal property mentioned in your 
communication comeB within the exception above men- 
tioned, and has a business situs in the County of Duval, 
and would, therefore, be taxable under the laws of this 
State. 

Tours very truly, 

VAN C. SWEARING EN, 

Attorn ev General. 



TAXATION— NO AUTHORITY TO ASSESS GEN 
ERAL BANK DEPOSITS AGAINST BANKS IN 



THIS STATE. 



Tallahassee, Fla., Jane 11, 1918. 



Hon, John Xeai. 
Hon. J. R. Peterson, 
Hon. J. V. Burke, 
State Tax Commissioners, 
Capitol. 

Gentlemen : 

Your letter of the 27th nit. requesting advice as to 
whether or not deposits in banks should be returned as 
property of banks for taxation and assessed by the As- 
sessor received, as follows : 

"Sections 12 to 18, inclusive, Chapter 5596, Laws of 
Florida, cover instructions and requirements of the du- 
ties of County Assessors in making assessments. They 
are required to see that all property is returned for as- 
isessment at its 'true cash value,' etc. 

"The statement made by the banking institutions of 
the State show a very large amount of money on deposit 
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held by them. Our Supreme Court in the case of Collins 
vs. State, 33rd Florida, page 429, and Camp et al. vs. 
First National ank of Qcala, 44th Florida, page 498, has 
held that when a deposit is made in a banking institu- 
tion the title passes immediately, and the bank is the 
owner of the money, the depositor becoming a creditor to 
the extent of the deposit made. 

"Under these decisions, please advise if the Assessor 
should not, in the performance of his duty as laid down 
in Chapter 5596, assess to the banks the money owned by 
tbem — as per their sworn statements — for taxation the 
same as other property is assessed/' 

Your communication calls attention to Section 12 of 
Chapter 5596, which makes it the duty of Tax Assessors 
to ascertain the names of all taxable persons and all their 
taxable property as of .January 1 of each year; also to 
Section 18 of the same Act, which makes it the duty of 
the Assessor to fix values on all personal estate liable to 
taxation where the same is not duly returned for taxa- 
tion by owners or their agents under oath. 

In addition to those mentioned by you, we have other 
provisions in the same Chapter which appear also to have 
reference to the subject in hand : Section 8 of said Chap- 
ter, provides for taxing the shares of bank stock, and 
Section 9 provides as follows: 

"Any banking, loan or trust company or corporation 
or any person acting as the agent of another, and hav- 
ing in his possession or under his control, or manage 
ment, any money, notes, credits or personal property be- 
longing to such other person, with a view to investing or 
loaning or in any other manner using the same for pe- 
cuniary profit*, shall be required to return the same for 
assessment at the real value, and such company, corpora- 
tion, or person, shall be liable for the tax on the same; 
and if such company, corporation or person refuse to 
list such property on a return for assessment or to swear 
to the same, the amount of such money, notes, mortgages 
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or credits shall be listed and valued according to the best 
knowledge of the Assessor." 

It will be observed that Section 9 covers money in 
possession of a bank as "agent" to be invested or loaned 
for pecuniary profit when the same is placed with the 
bank for some special purpose, — for instance as a col- 
lecting agent, or to make a special investment or loan, — 
The bank in such cases becoming the bailee, trustee, or 
"agent" for the depositor and not the "owner or "debtor," 

Bearing the above in mind, we now refer to the cases 
of Collins v. State, 33 Fla. 429, and Camp, et al. v. First 
National Bank of Ocala, 44 Fla. 497, which you cite in 
your communication. In these cases it is found our 
Supreme Court has defined the relation of a banker and 
depositor by stating that a deposit of money in a bank 
"transfers the ownership of the money to the bank, and 
the relationship with reference thereto, as between the 
hank and the depositor, is simply that of debtor and 
creditor at common law. The original and every general 
deposit is, in strict legal effect, a loan by the customer 
to the bank." 

The above decisions are in line with all text books 
as well as all leading cases upon the subject. For 
example, a leading authority — Volume 2, Morse on Banks 
and Banking, Section 568 — states the law of the United 
States and England as follows: 

"The simple deposit of money on account is a general 
deposit, and transfers the ownership of the money to 
the bank. The ordinary relation existing between a bank 
and its customer, if not complicated by any further trans- 
action than that of the depositing and withdrawing of 
moneys by the customer from time to time, is simply 
that of debtor and creditor at common law. The original 
and every subsequent deposit by the customer is in strict 
legal effect a loan by the customer to the bank. Efforts 
have been made to hold banks to the duties and responsi- 
bilities of trustees in respect to the sums placed on 



deposit with thera, also to hold them as agents of the 
depositor, hot these have uniformly failed both in Eng- 
land and in the United States; and the general doctrine 
as laid down above is sustained by a great weight of 
authority." 

It is again noted that Section 9, of said Chapter 5596, 
only makes the bank liable for return for taxes t moneys 
in possession where the bank acts as "agent" for a 
depositor. 

It is well established that under the provisions of Sec- 
tion 9784, U. S. Compiled Statutes, 1916 (K. S. Sec. 5219), 
the State is not clothed with power to assess the capital 
stock of a National Bank as property of and against the 
bank, but the shares are legally assessable as the prop- 
erty of the share-holders only; also that deposits in 
National Banks are not assessable as against the bank, 
but it is not prohibited as against a depositor. State v. 
Clement National Bank, 78 Atl. 944, 84 Vt. 167. Ann. 
Cas. 1912-D 22, decided in 1911. The Act of Congress, 
which authorized the assessment of a tax mi deposits, 
wag repealed by the Act of March 3, 1883, Chapter 121, 
Section 1. 

Again, if such assessment is prohibited by law as to 
National Bank deposits, it would in effect be a discrimi- 
nation against State Banks (admitting that our tax laws 
authorize a taxing of deposits against banks) to assess 
their deposits as property of the banks ; also to require 
it of State and not of National Banks would in effect be a 
violation of Article IX, Section 1, Florida Constitution, 
which provides for *'a uniform and equal rate of taxation" 
on all property in the State. 

There is no provision in the Federal Law depriving 
the State of the power to tax the deposits in National 
Banks to depositors; neither do we find that there is any 
statute in this State authorizing the taxing of deposits 
in State Banks to any one except the depositor — except, 
of course, where the bank acts as '"agent" for the 
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depositor. Tlie rule io this State 1b that laws imposing 
taxes must he construed strictly (this applying especially 
to ad valorem taxes) therefore, we arrive at the conclu- 
sion that if the Legislature had intended that deposits in 
hanks should be returned and taxed as personal prop- 
erty of the banks the law would have so stated in specific 
terms, the word "deposits" being of far more general use 
in law and common parlance than any other word or 
term of similar import or meaning. 

The conclusions reached above are in effect supported 
by a former opinion of Attorney-General Thomas F. West 
to Hon. W. V. Knott, Comptroller, as shown by the report 
of the Attorney General of 1913-14, page 95, wherein 
he held as follows: 

"It should be borne in mind that property, not respon- 
sibility, is taxable, and therefore, a bank should not be 
required to pay taxes upon deposits held by it since such 
deposits are subject to check by the owners thereof and 
are necessarily transient. This view is emphasized by 
the Statutory provision requiring the owners of such 
deposits to return them for taxation. This rule, how- 
ever, should not be confused with the provision requir- 
ing persons acting as agents and having in their posses- 
sion or control moneys or credits with a view of invest- 
ing or loaning such moneys or credits for the owner, to 
make return thereof for taxation." 

Based upon what has been pointed out, it is my opin- 
ion that general deposits in banks of this State are not 
taxable as such against the banks. 

Respectfully submitted, 

VAN C. SWEARING EX, 

Attorney General. 
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TAXATION— PROPERTY OF WIFE SHOULD ORDI- 
NARILY BE ASSESSED IN NAME OF HUS- 
BAND. 

Tallahassee, Fla., June 11, 1918. 

Hon. Tax Commission. 
Capitol. 

Gentlemen : 

I am in receipt of your communication of June 6 en- 
closing letter from Mr. L. G. Hitch col k, Assessor of 
Taxes, Duval County, with reference to the question of 
the assessment of property which is supposed to belong 
to the wife of a married man, and also such property as 
may be supposed to belong to minor members of the fam- 
ily. 

Replying to your communication, I beg to advise that 
the statute is not specific upon the cpiestions involved 
in this communication, but I take it that the safest course 
to pursue would be to assess such property against the 
husband, or father as the case may be, for taxation. 

Yours very truly, 
VAN C." SWEAR INGEN, 

Attornev General. 



TAXATION— AUTHORITY TO TAX FRANCHISES. 

Tallahassee, Fla.. July 13. 1918. 

State Tax Commission, 
Tallahassee, Fla. 

Gentlemen : 

Your communication of the 6th instant duly received, 
which reads as follows : 

"At the meeting of the State Tax Assessors in th<? 
City of Jacksonville on December 18-19, 1917, the ques- 



linn of taxing franchises was under discussion, and we 
quote from the minutes of the meeting: 

" "Mr. Hall (Brevard) : As to the legality of assessing 
a franchise, of course 1 am not a lawyer, but I looked 
over that just as carefully as I could in my own way, 
and I cannot find anything in the law that says you 
cannot assess a franchise, the courts have held time and 
again that a franchise is personal property — and the 
statutes of Florida themselves say that you can sell n 
franchise for taxation, and if you can Bell it for taxes 
yon can tax it. I went to the Attorney of the Board 
and asked him for an opinion, told him what I have just 
said and he says, 'You are right.'" 

"Sir. Secretary read as information the written opin- 
ion from the Attorney of the Board of County Commis- 
sioners of Brevard County." 

"Mr. Bryan (Broward) : I suggest that the Secretary 
write the Attorney General and if he agrees with the 
County Attorney for Brevard County that we assess 
franchises." 

"Mr. Chairman: 1 would suggest that if yoii will pWi 
a resolution requesting the Tax Commission to take tins 
matter up with the Attorney General and instruct ns 
whether we can tax these franchises it will simplify 
matters." 

-Mr. Kirk (Hernando) : I move that we pass on the 
suggestion of the Chairman." 

"Seconded — Carried." 

''Complying wiih the above request we ask that you 
kindly state whether or not under Article 51 of the I 'mi- 
stitution and Sections 9-10-1718-20 and 40 of Chapter 
5500, the Assessors of the State would be justified in 
ndding the valne of a franchise to that of any property 
that was operated under a franchise granted by this or 
other State of the Union; that is, should they take the 
franchise in consideration in reaching or arriving at the 
true value of a property bo assessed?" 

B4— Arty. Gen. 
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After an examination of the constitutional and statu- 
tory provisions referred to in the above communication, 
the conclusion is reached that the Legislature has not, in 
expressed terms authorized the assessing of franchisees or 
taking into consideration the value of a franchise in 
assessing property in this State. It is a matter of record 
that at nearly every session of the Legislature hills hav- 
ing for their purpose the taxing of franchises have heen 
introduce*!, but none has been enacted into law. The 
nearest provision that could be said to authorize a fran- 
chise tax is found in Section 43, of Chapter R421. Laws of 
1913, which requires railroads to pay annunlly to the 
State Comptroller a sum equal to Ten ($10.00) Hollars 
per mile for each mile of its railroad track in this State, 
and Section 54 of the same Act which requires all tele- 
graph lines to pay Sixty-five Cents per mile for each mile 
of telegraph line operated in this State, and that tele- 
phone companies pay a tax of Ten to Six Cents on each 
■phone operated. 

I think you will find that several states of the Union 
levy and collect a franchise tax, or that the value of the 
franchise owned is required to he considered in arriving 
at the valuation of property, but in each case so far as 
[ have been able to determine from an examination of 
those Jaws, the matter is specifically provided for either 
in the constitution or statute of those states. 

It is my opinion, therefore, that while the assessor 
would probably have the authority to take into considera. 
tion the value of a franchise, where it can he arrived at, 
when assessing the other property of a company or cor- 
poration owning a franchise, yet there is no statute in 
this State authorizing the taxing of a franchise as such 
or requiring the value of a franchise to he taken into 
ousideration. My conclusions are based upon the follow- 
ing circumstances and facts : 

(1) Repeated attempts to pass a franchise tax law has 
failed, which would lead to the undoubted conclusion 
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that the Legislature haB recognized that none existed as 
the law stands. 

(li) Through the several yearB since the enactment of 
the present revenue law, no tax of that kind has heeu 
levied by the respective County Assessors of Taxes, or 
by the State Comptroller, and this with the full knowl- 
edge of each subsequent legislature. 

(3) Tax laws are required to be construed strictly, 
and our present statutes make no mention of levying a 
tax on the value of franchises, though the word "frnn- 
chise" is a distinguishing word hoth in common parlance 
as well as in law. 

While it is true that the last sentence of Section 46. 
of Chapter 5596. Laws of 1907, refers to the fact that if 
any telegraph line in this State fails to pay the taxes 
assessed, the said lines and all of its properties, "rights 
and franchises," or any property belonging to the said 
company, or person, may be sold in the same manner as 
is provided for the sale of the railroads, or any of its 
property upon which any lax shall be due and not paid; 
yet this statute would not of itself authorize the "levy- 
ing" of a franchise tax. — if so, it would only have refer- 
ence to telegraph lines, and possibly railroads. 
Respectfully submitted. 

VAN C. SWEARING EN, 

Attorney General. 
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Opinions to the State Auditor. 

TAXATION— TAXES VOLUNTARILY, THOUGH ER- 
RONEOUSLY PAID. CANNOT BE REFUNDED 
AFTER RECORD MADE. 

Tallahassee, Fla., December 18, 1917. 

Hon, J. Will Yon. State Auditor, 
Tallahassee, Flu. 

Dear Sir: 

Replying to tout verbal inquiry of tbe 17th instant, I 
beg to advise that under the laws of this State all prop- 
erty, both real and personal, is subject to taxation as 
of January 1 of each year. In this connection I beg to 
call your attention to Section 510 of the Compiled Laws 
of 15)14 I Chapter 5506. Acts of 1907. Section 12). 

With reference to the question of how a person who 
has paid taxes on property not subject to taxation may 
get a refund of such taxes, I beg to advise that I know 
of no law providing for a refund in such a case. 

Our Supreme Court in the case of Johnson v. Atkins, 
44 Fla. 105. said that "taxes voluntarily paid cannot be 
recovered from the Collector, although he has not turned 
the money over to the State." 

Of course, it is possible that a party who has paid taxes 
upon property which was not subject to taxation at the 
time of the assessment might be able to get relief through 
the Legislature in the form of a relieT bill. 

VAN C. 8WEARINGEN, 

Attorney General. 
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COUNTY TREASURER— LIABILITY TO COUNTY 
FOR AMOUNT OF VOID CHECKS ACCEPTED AS 
CASH FROM TAX COLLECTOR. 

Tallahassee, Flu.. July 25, 1918. 

Hon. J. Will Yon, State Auditor, 
Capitol. 

Dear Sir: 

Your letter of the 20th inBtant, requesting an official 
opinion, was duly received as follows: 

"In my recent audit of the accounts of the County 
Treasurer of Hillsborough County, Hon. J, <_'. White. I 
found said accounts out of balance $214,00, which came 
about in the following manner: Included in the debits 
of the County Treasurer, which he should have turned 
over to the County on January 2, 1917, when he went 
out of office, was a check of J. L. Branch for $214,00, 
which check had been returned to J. C. White, County 
Treasurer, 'Account of insufficient funds.' 

"The County Treasurer had accepted this check from 
J. L. Branch in payment for funds of the County from 
J. L. Branch, Tax Collector, to J. C. White, County Ticns- 
urer, and the County Treasurer had issued the usual 
official receipt to J. L. Branch to cover this amount, and 
the County Treasurer had deposited the check iu the 
usual manner for collection, which . check came back 
from the bank unpaid account of insufficient funds. 

"Please advise whether or not J. C. White, the former 
County Treasurer of Hillsborough County, is liable for 
the amount of this check of $214.00, and whether or not 
he should make it good and pay to the County the amount 
of $214.00 to balance his account." 

Replying to the above will advise that the record of 
the check in question, as presented by your communica- 
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tion, would appear to make Mr. White legally liable to 
the County for the amount stated. The law assumes that 
the Treasurer will accept money only, and if he accepts 
a check without satisfying himself that it will he paid, 
and issues his receipt therefor, the liability would seem 
to rest upon him. It might be said, however, that cir- 
cumstances might arise in exceptional cases which would 
relieve the County Treasurer of legal liability which 
could proj>erly he tested in the courts, but this question, 
uf course, is nnt before me for adjudication. 

Therefore my opinion is that so far as the State 
Andi'or is concerned, and as hctween Hie ( '■ uiitv and the 
Treasurer the liability for the |214.0rt attaches to the 
former County Trea surer who has his legal recourse as 
against the Bank or the Collector as the case may be, 
but you, under the law, would be required to look to the 
fcrmer County Treasurer for the same. 
Respectfully submitted, 

VAN C. SWEAR IXOEX. 

Attorney General. 



COCXTY COMMISSIONERS— WHEN NOT AI'TITOH- 
IZED TO PAY THEMSELVES MILEAGE FOR 
IXSPECTIOX OF PUBLIC ROADS. 

Tallahassee, Fla.. August IB. 11)17. 

Honorable J. Mill Yon, State Auditor, 

Capitol. 

My dear Sir: 

Your request of the 16th instant for opinion received as 
follows : 

"I will thank you to give me your opinion on Section 
775 of the General Statutes of Florida as amended by 
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Chapter 6240 of the Acts of 1911, relating to the com- 
pensation of County Commissi oners. 

Is the payment of mileage to County Commissioners for 
public road inspection authorized? If mileage is not 
authorized, how shall said Commissioners be compensated 
fur such work?" 

Replying to the above will advise that the act referred 
to above does not authorize the payment to County Com- 
missioners of a mileage traveled in inspecting public 
roads and hridgps. The only compensation sperifled for 
inspecting roads and bridges is the per diem authorized 
by said act. 

We have another law. Chapter 7330, Acts* of 1917, 
which authorizes the payment to County Commissi oners 
of mileage actually traveled in inspection of publir roads 
and bridges or in performance of any other service re- 
quired of them. However, this act is only applicable to 
County Commissioners in counties having a population 
of "from thirty-seven thousand up to forty thousand 
persons." having a ''lionded indebtedness of as much as 
one and one-half million dollars."' This act probably 
does not apply to more than one County in the State. 

By referring to Chapter 0470, Laws of 1013, it will 
also be observed that in counties having fifty thousand 
population and over the County Commissioners are 
allowed mileage for inspecting public roads and bridges. 
This latter act only has application to the counties of 
Puval and Hillsborough. 

Respectfully submitted. 

VAN C. SWEARTNCtEN, 

Attornev General. 
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LEGAL ADVERTISING— PAID UPON BASIS OF 
NONPAREIL TYPE. 

Tallahassee, Fla., December 9, 1918. 

Hon. J. Will Yon, State Auditor, 
Capitol. 

Dear Sir: 

I am in receipt of your communication of the Oth in- 
stant requesting my opinion upon the provisions of Sec- 
tion 1729 of the General Statutes of 1906, with refer- 
ence to the basis upon which payment should be made 
for official notices and legal advertisements. 

Replying to your inquiry, I beg to advise that the 
provisions of Section 1729, General Statutes, provides as 
follows : 

"The publisher of any paper publishing official notice 
or legal advertisement shall not charge more than one 
dollar per inch for the first insertion, and fifty cents per 
inch for each subsequent insertion, in single column, 
nonpareil type; and when any official notice or legal 
advertisement is required by law to be published more 
than two months, the charge shall not exceed three- 
fourths of the above rates for all the excess of time, 
above two months, of said publication." 

It is my opinion that under the provisions of the above 
Section of Law that payment and auditing of accounts 
for the publishing by a newspaper of any official no- 
tice, or legal advertisement, should be upon the basis 
of such notice being printed in nonpareil type set solid. 

Yours very truly. 
VAN C. SWEARINGEN, 

Attorney General. 
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Opinions to the State Board of Health. 

STATE BOARD OF HEALTH— SHOULD PROVIDE 
SEGREGATION. 

Tallahassee Flu., February 1, 1!'1S. 

Dr. II'. H. Cox, State Hcaith Officer, 
•Jacksonville, FUt, 

My Dear Doctor: 

Subject: Leprosy. 

I am in receipt of your communication of the U9th u!t. 
with reference to a case of leprosy at Chuluola, Florida, 
together with several enclosures upon this subject from 
Dr. J. T. Denton, of Sanford, Florida, to you, and copies 
of your letters to him, and note that you desire to be 
advised as to the authority of the State Board of Health 
in the premises as well as iis responsibility for the ex- 
penses which may necessarily be incurred in handling 
this matter. 

Replying to your communication, I beg to advise that 
Section 1120a of the Compiled Laws of Florida, 1914, 
same being Section 1 of Chapter 5931, Acts of 1908, seems 
to vest in the State Board of Health the authority "to 
provide for the care, segregation and isolation of per- 
sons having, or suspected of having, any communicable 
contagions, or infectious disease." 

I take it from the language employed in the above 
provision of law that the State Board of Health has 
the authority to provide for the segregation of the al- 
leged case of leprosy, and to incur the necessary ex- 
penses in connection therewith. 

I return herewith the enclosures above stated as per 
your request. » 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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STATE BOARD OP HEALTH— AUTHORITY TO 
APPROPRIATE ITS FUNDS FOR SOME 
SPECIFIC PURPOSE. 

Tallahassee, Fla., June 4, 1918. 

Hon. XV. H. Cot, State Health Officer. 
JtH-l-sr/nrille. Florida. 

Dear Sir : 

I am in receipt of your communication of May 27. en- 
closing resolution adopted by the State Hoard of Health 
on May 21, and also certain printed rules and regulations 
which you desire to know if the State Board of Health 
lias authority to adopt. T also note that you desire to 
know whether or not the State Board of Health may 
appropriate Twelve Thousand Dollars for a specific 
purpose. 

Replying to your communication. I hep to advise that 
1 think under the powers given the State Board of 
Health by Sections 1120 and 1120-A of the Compiled Laws 
of Florida. 1014, thai said Board would have the author- 
ity to adopt and promulgate such rules and regulations 
i*nclose*l in your communication. 

Referring to the appropriation of Twelve Thousand 
Dollars fur a specific purpo.se, I beg to advise that I do 
not think it was contemplated hy the legislature that the 
State Board of Health should make exclusive appropria- 
tions for specific purposes, but that it might use in a 
judicious manner such funds as it might be deemed 
necessary to carry on, and out, the purjioses of the State 
Board of Health. 

Tt seems to me that whatever amount may be necessary 
to carry on the work covered by the resolutions which 
you mention in your letter would be a proper expenditure 
of the funds entrusted to the State Board of Health. 
Yours very truly, 

VAN C. BWEARINGEN, 

Attorney General. 



379 

Opinions to the State Board of Control. 

EMPLOYEES OF STATE MAY TERMINATE THEIR 
EMPLOYMENT BY UNPATRIOTIC CONDUCT. 

Tallahassee, Pla., September 7, 1917. 

Honorable Joe L. Earman, Chairman, 
Board of Control; 
The Capitol. 

My dear Sir: 

I am in receipt of your communication relative to the 
claim of Miss Selma M. Bjorgo, employed as instructor 
in music in the Florida State College for Women, in 
which it appears she was dismissed before the close of 
the term of employment because of unpatriotic conduct 
objectionable to the President, Faculty and Students of 
the college, and that she now claims compensation for 
that portion of the time intervening the dismissal and 
close of the college term. 

I observe you state that no written contract was en- 
tered into between the Hoard of Control and this party 
and the only record of employment is found to be a 
motion adopted by the Board of Control appointing her 
instructor at a salary of eight hundred dollars per year. 

We may well assume that in the employment of all in- 
structors, either upon a parol or written contract, it is 
necessarily implied that they may terminate their own 
employment by any conduct unbecoming an instructor, 
and especially conduct of a seditious tendency, without 
special term of notice being given them. This appears to 
be more a question of fact than of law. However, the 
general rule seems to be that where a teacher is regu- 
larly dismissed because of conduct unbecoming a teacher, 
he or she is entitled to no compensation for the services 
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rendered for the balance of an unexpired term, the con- 
ditions being brought on by the teacher's own acts. 
Respectfully submitted, 

VAN C. SWEARING EN, 

Attorney General. 



Opinions to State Road Department. 

STATE ROAD DEPARTMENT— METHOD OF APPOR- 
TIONING FUNDS TO THE RESPECTIVE COUN- 
TIES. 

Tallahassee, Fla., March 13, 1918. 

Hon. William F. Cocke, State Road Commissioner, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your communication of the 1st in- 
stant in which you ask the following questions : 

"Should the automobile fund apportioned to the sev- 
eral counties under the provisions of Section 27, of the 
above chapter, be considered as State Aid according to 
the definition of State Aid as set forth in Section 6, 
Chapter 7328, Laws of Florida?" 

"Where the State Road Department has not desig- 
nated any State Road in any particular County, under 
the provisions of Section 6, Chapter 7328, Laws of Flor- 
ida, but has designated certain roads in that particu- 
lar County as State Aid Roads under the provisions of 
the same section, can the State Road Department re- 
quire that County to meet the automobile fund provided 
for in Chapter 7275 on a basis of fifty-fifty for either 
the maintenance of existing roads or the construction of 
new or unimproved roads?" 
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"Where any particular County declines to meet the au- 
tomobile fuud, on a fifty-fifty basis, apportioned by law 
to that County for either maintenance or construction 
of a State Aid Road, can the State Road Department 
then arbitrarily make -use of the automobile fund appor- 
tioned to that County, under the provisions of Section 27. 
Chapter 7225, for work in some other County which is 
willing to comply with the requirements of said Depart- 
ment?" 

Replying to your communication, I beg to advise that 
it was the evident intention of the Legislature that Sec- 
lion 27 of Chapter 7275 should be construed in connec- 
tion with Section 6 of Chapter 7328, Laws of Florida, 
and with the provision contained in said Section 6 with 
reference to the matter of State Aid as set out there- 
in. 

The apportionment made under Section 27, above men- 
tioned, is defined and is determined npon the basis of 
the amount of State taxes paid by the several counties 
of the State, and such funds so apportioned should be 
used in each County respectively as apportioned there- 
to. In the use of such sums, however, it is my opinion 
that the State Road Department should require the 
counties to furnish an amount equal to the amount so 
received under the provisions of "Section 27 of Chapter 
7275. 

Yours very truly, 

VAN C. 8WEARTNGEN, 

Attorney General. 



STATE ROAD COMMISSIONER— EMPLOYEE AND 
NOT AN OFFICER WITHIN MEANING OF CON- 
STITUTION. 

Tallahassee. Fla., September 27, 1918- 

Htm. W. F. Cocke^ State Road Commissioner, 
Tallahassee, Florida. 

Dear Sir: 

Pursuant to your verbal request to be advised as to 
whether or not the position yon now bold with the State 
is considered an office within the contemplation of the 
Constitution of this State, will advise that our Constitu- 
tion provides that all offieerse of this State shall either 
be appointed by the Governor, or elected by the people, 
and a commission duly issued for snch office under the 
Great Seal of the State. 

Cnder Section 3, of Chapter 6883. Laws of Florida, 
Acts of 1915, creating the state Road Department of 
Florida, it is provided that the State Road Department, 
consisting of five members appointed by the Governor, 
shall employ, subject to removal by them, a State Road 
Commissioner. It is thus seen that you are an employee 
of the Department to carry out their orders, and not an 
officer. 

Respectfully suhmitted, 

VA C. SWEAR IX HEN, 

Attorney General. 
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Opinions to the State Shell Fish Commissioner. 

FISHING— STATUTES— LOCAL LAWS IX CONFLICT 
WITH CHAPTER 6877, ACTS OF 1915, AT THE 
TIME OF ITS PASSAGE WERE REPEALED. 

Tallahassee, Fla., October 17, 11)17. 

Hon, J. Asakiah Williams, Shell Fish Commix-iioner, 
TumjWL, Fla. 

Hear Sir : 



1 am in receipt of yuur letter of the 16th lost, and note 
what yon have to say therein. As I understand your 
inquiry, you desire to know whether Chapter 6877, Acts 
of 1H15, repeals all the fishing laws touching the salt wa- 
ter fish industry in this State, whether in con diet or not 
with this Act. 

Replying to your inquiry, I beg to advise that, accord- 
ing to the provisions of Section 26 of the above Chap- 
ter, it would seem, that only those laws and parts of 
laws, whether general or local in their nature, that are 
in conflict with this Act are repealed thereby. 1 take it. 
that it was the intention of the Legislature, that where 
laws were enacted prior to the time of the enactment 
of Chaper 6877 and are not in conflict with its provi- 
sions, should be construed in connection with it. 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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FISHING— WHEN PERSONS USING HOOK AND 
LINE ON KEEL NOT LIABLE TO LICENSE TAN. 

Tallahassee, Fla., December 1, 1917. 

Hon. J. Asakiah Williams, Shell Pish Commissioner, 
Tampa, Fla. 

Dear Sir: 

I am in receipt of your letter of November 23rd en- 
closing clipping from Pimta Gorda Herald with refer- 
ence to the matter of persons fishing with hook and 
line and not being required to pay a license under Sec- 
tion, Chapter 6877, Laws of Florida. 

In this connection I wish to quote you a letter writ- 
ten by the former Attorney General on September 21, 
1915, which reads as follows : 

•*I have yours of September 9, submitting the follow- 
ing for my opinion: 

"'In the matter of the Fish Bill, which passed the 
1915 session of the Legislature, it was my understand- 
ing that nothing therein applied lo fishermen who make 
jheir living by catching fish with hooks and line; in 
fact. Senator Fogarty. Hon. Clarence E. Roberts, and 
I believe, Commissioner Hodges, himself, were of the same 
opinion. It would seem that the fishermen around here 
have been advised to procure a license; as they are not 
in any exempt from taxation under said Act, 

" 'The language as contained in Section 14, page 12, 
of paragraph 12, would appear to relieve from taxation 
thes? fishermen who use hook and line merely, and in or- 
der to satisfy myself and to advise others intelligently in 
the matter, T would very much appreciate an expres- 
sion from your office.' 

"Tn reply, I beg to advise that you will find the mat- 
ter of your inquiry covered in the final paragraph of 
Section 14. Chapter 0877. Acts of 1915. 
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'•From i he contents of this paragraph, I would say 
that persons fishing only with hook and line, rod or reel, 
would not be required to procure a licence." 

The law does not seem to make any provision requir- 
ing those who fish with hook and line, or with rod and 
reel, to pay a license tax, even though they sell such fish 
as may he caught in this manner, and I hardly think 
that such was the intention of the Legisalture at the 
time of making this law. 

This provision of law is broad, and does not seem to 
make any exception in the case of aliens and non-resi- 
dents. 

With kind regards, 
Yours very truly, 

VAN C. SWEARING KN. 

Attornev General. 



FISHING— WHEN NONRESIDENTS AND ALIENS 
SERJECT TO LICENSE TAX WHEN FISHING 
WITH HOOK AND LINE, ETC. 

Tallahassee, Fla.. December 20, 1917. 

Hon. J. Asakiah Williams, 
Shell Fifth Commissioner, 
J am pa, Florida. 

Dear Sir: 

I am in receipt of your communication of the lOlh 
instant in which you make the following -inquiry: 

"Is an alien or nonresident of this State who shall 
engage in taking fish or oysters from the salt waters of 
this State for any purpose other than his own individual 
use required to pay a license tax of ten dollars if he takes 
them with hook and line?" 

25— Atty. C.cn. 
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Replying to the above, I beg to advise that paragraph 
seven of Section 14 of Chapter 6877 provides as follows: 

"Whoever being an alieu or no n- resident of this State, 
and who shall engage in taking fish or oysters from the 
salt waters of this State for any purpose other than his 
own individual use, shall be required to pay a license tax 
of ten dollars per annum." 

The last paragraph of the above mentioned Section 
provides as follows: 

"The payment of a license tax, or the procuring of any 
license shall not be required of persons fishing only with 
hook and line or with rod and reel or similar device." 

I take it that it was not the intention of the Legisla- 
ture to require persons who fish with hook and line only 
for their individual use to pay a license tax, but when 
non-residents and aliens use a boat for the purpose of 
fishing with hook and line for other purposes than their 
own individual use, then 1 think they should pay the 
license required by law. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



SHELL FISH FUND— COST OF CERTAIN RECORD 
MATERIAL PAYABLE FROM SHELL FISH 
FUND. 

Tallahassee, Fla., September 25, 1918. 

Eon. J. Amkiah Williams, 
Shell Fish Commissioner, 
Tampa, Florida. 

Dear Sir: 

I am in receipt of your letter of the 17th instant in 
which you set out three items of expenditure and state 
that the articles covered by these bills were purchased by 
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Mr. MeRae, and note that you desire to know whether 
or not you should approve such bills for payment out of 
the Shell Fish Commission Fund, 

Replying to your inquiry, I beg to advise that upon 
inquiry I find that the first bill of Walker, Evans and 
Cogswell Company, $110.67, is for License on boats, and 
the second bill of this Company is for Index for vessel 
register, and the bill of Charles G. Schulze is for Metal 
Tags. 

Under the provision of Chapter 6877, licenses and metal 
tags are necessary in order to warrant the proper admin- 
istration of the law, and the index for the vessel register 
is, I should think, a necessary item for keeping a proper 
record of the vessels that nre registered. 

Under the provision of Section 22 of the above Chapter, 
it is provided that all accounts, claims and bills of any 
nature against the fishing industry shall be paid, when 
properly approved, out of the Shell Fish Fund. I take it 
from this provision of law, and the nature of the items 
included in the bills above mentioned, that it would be 
proper for these accounts to be paid out of the Shell 
FiBh Fund. 

Yours very truly, 

VAN C. SWEARIXGEN, 

Attorney General. 
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Opinions to State Veterinarian 

STATE LIVE STOCK SANITARY BOARD— ELECT- 
IONS FOR ERADICATION OF TICKS MAY BE 
HELD AT SAME TIME AS GENERAL OR OTHER 
ELECTIONS. 

Tallahassee, Fla., October 1st, 1917. 

Dr. J. IT*. Dell illy, Acting State Veterinarian, 
Tallahassee. Fla. 

Dear Sir: 

I am in receipt of your communication of the 2fith inst. 
as follows : 

"Please advise me, if under the provisions of Chapter 
7345, Acts of 1917, any Board of County Commissioners 
in this Stale would be authorized to call and hold a spe- 
cial election for the purpose of determining whether or 
not such County could assume and take up the work 
of systematic tick eradication, and if such special elec- 
tion eonld be held at the same time and place with 
any other special election." 

Replying to your inquiry, Section 4 of Chapter 7345, 
Laws of 1917, provides in part as follows: 

"Provided, that the County Commissioners of no coun- 
ty shall appropriate money for dipping vats or co-opera- 
tion with State or Federal authorities or both in excess 
of two (2) mills per annum on the assessed valuation 
of the county, and that no compulsory systematic tick 
eradication work or compulsory dipping of cattle shall 
be carried on in any county or district of the State by or 
with the co-operation of the State Live Stock Sanitary 
Board, any Board of County Commissioners, or any State 
Yet eri nary, before an election shall have been held in the 
comity or district in which the work is to be carried on 
and a majority of the qualified electors voting in said elec- 



tion have declared in favor of compulsory systematic 
tick eradication work, or compulsory cattle dipping. Such 
election may be held at any general elections, or at a 
special election which shall be called and lipid accord- 
ing to the laws governing special elections." 

It appears from this provision of law that a special 
eelctton for the purpose of determining whether a county 
will take up the work of systematic tick eradication, may 
he held, and that such election may be held at any gen- 
eral election, or at a special election which shall he called 
and held according to the laws governing special elec- 
tions. 

As I understand the above provision, the election to 
determine whether the work of systematic tick eradica- 
tion will be taken up, may be held at the same time 
that a general or other special election is held. 
Yours very truly, 

VAN C. SWEABINGEN, 

Attorney General. 



LIVE STOCK SANITARY BOARD— AFTER PETI- 
TION FOR ELECTIONS, SAME SHOULD BE 
CONDUCTED AS GENERAL ELECTIONS. 

Tallahassee, Fla., October loth, 1917. 

Dr. J. W. DeMilty, D. V. M., Acting State Veterinarian, 
Tallahassee, Fla. 

Dear Sir: 

With further reference to your communication of tlte 
126th ult, with reference to that part of Section i of Chap- 
ter 7345, Laws of 19 17, wherein it states "sueh election 
may be held at any general election, according to the laws 
and procedure of general elections, or at a special elec- 
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tioo which shall be called and held according to the laws 
governing special elections/' beg to advise tliat io as nmeb 
as the statnte does not set onT any s}>eeinc manner for 
conducting the special election provided for therein, it 
occurs to me that the proper procedure would be for 
proper petition to be presented to the Board of Count y 
Coinmissioners, asking that such an election be held. 
When such an election is called or ordered, it is my opin- 
ion that the proper procedure would be to follow the 
law relating to general elections, as to the manner of 
providing for and conducting the same. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



Opinions to Naval Stores Inspector. 

INSPECTOR NAVAL STORES— "WOOD TL'RREN- 
TINE" NOT CONTEMPLATED BY SECTION 14 
OF CHAPTER 68T8. 

Tallahassee, Fla., October 17, 1917. 

Mr. E. R. Patrick, 

Super vising Inspector of Vara? Stores. 

Jac&srmri lie, Florida. 

Dear Sir: 

In reference to your letter of tlie 17th of September, 
to which I replied on the 26th, I beg to advise that I have 
given the matter further consideration and desire to say 
in addition to what I wrote yon upon the question, that 
while "wood turpentine" comes within the provisions of 
the law, that is to say it most be properly marked or 
stamped, etc., yet I do not think that it comes within 
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thnt provision thereof as is provided by Section 14, which 
provides that "It shall he unlawful for any person to sell 
in, or ship from this State, any spirits of turpentine or 
rosin in barrels or bulk of <me hundred pounds or more, 
unless the same shall have been inspected and branded 
by an inspector duly appointed and qualified under the 
provisions of this act. * * *"* 

It seems that spirits of turpentine and rosin are the 
only products included in that provision of the law thai 
requires an inspection before selling or shipping by a 
duly appointed inspector. 

Yours very truly, 

VAN C .SWEARING EN, 

Attorney General. 



INSPECTOR NAVAL STOKES— INSPECTION FEES 
EQUALLY DIVIDED BETWEEN VENDOR AND 
PURCHASER. 

Tallahassee, Fla., December 31. 1917. 

Mr. K. R. Paderick, 
Inspector of Xaval Stores, 
Jacksonville. Florida. 

Dear Sir: 

Replying to your request for my opinion ujion the ques- 
tion of the payment of fees for the inspection of naval 
stores under the circumstances as contained in the letter 
of The Proctor & Gamble Company, of Cincinnati, Ohio, 
to you under date of December 20, 1917, I beg to advise 
that Section 10 of Chapter 6878, Laws of Florida, Acts of 
1015, provides in part as follows: 

"The Supervising Inspector of Naval Stores shall re- 
ceive as compensation for his services one-half cent for 
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each barrel of rosin of spirits of turpentine which may 
be inspected under the laws of this State; said fee shall 
be paid equally by the buyer and seller of such naval 
storeB." 

It seems to me that under this provision of law that 
The Proctor & Gamble Company should pay half of the 
inspection fees due for tbe inspection of such naval stores 
as the purchaser. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



Opinions to State Hotel Commissioner. 

HOTEL COMMISSIONER— NO xVUTHORITY TO 
MAKE RULING THAT HOTEL WATCHMAN BE 
A WHITE MAN. 

Tallahassee, Fla., January 31, 1917. 

Hon. A. L. Messer, Hotel Commissioner, 
Tallahassee, Fla. 

Hear Sir: 

I have your communication of January 25 submitting 
the following inquiry: 

-Will you please advise me if I have the right (under 
Chapter 6592, No. 146, Laws of Florida pertaining to Ho- 
tels, Rooming-Houses and Restaurants), to make a rul- 
ing wherein a hotel having not less than a given number 
of rooms — say twenty or inore — to require them to keep 
a white man as a watchman on during the time when 
the hotel is occupied at night with ten or more guests?" 

In reply I beg to advise that there appears to be no 
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authority under tlie provisions of Chapter 6952, Acts of 
1915, whereby you could require hotels, under such condi- 
tions as you state, to employ a white man »m watchman 
during the time when the hotel is occupied. 
Respectfully submitted, 

T. F. WEST, 

Attorney General. 



HOTEL COMMISSIONER— AUTHORITY TO REVOKE 
HOTEL LICENSE BECAUSE OF UN WHOLE- 

SOME MEATS. 

Tallahassee, Fla., Angus) 1, 1917. 

Bon. Jerry W. Carter, Hotel Commissioner, 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your communication of the 30th ul- 
timo enclosing a letter dated May 24, 1917, from R. C. L. 
Robinson, of Gainesville, Fla., to Secretary United Com. 
Travelers, Jacksonville, Florida, setting out a number 
of fads relative to a certain party in Gainesville, the pro- 
prietor of a restaurant, having stored in his storeroom 
unwholesome meats, and asking to be advised as to "what 
method or what law would be the most effective," and 
whether you "have tbe right to close op the man's place 
of business," etc. 

In effect, yon desire to know whether or not the pro- 
prietor of the restaurant in question has violated any 
of tbe provisions of Chapter 6952, Acts of 1915, Laws of 
Florida. 

It appears from the facts as set out in your communi- 
cation and letter enclosed therewith that the keeper of 
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tbe restaurant in question bad stored in his storeroom 
unwholesome meats. I think that you may, if in your dis- 
cretion you deem the facts sufficient to warrant it, re- 
voke his license. 

It is also probable that proceedings might be instit- 
tuted against him under Section 10 of the above men- 
tioned chapter. In such event the matter should be taken 
up with tbe proper prosecuting attorney aud handled by 
him. 

Respectfully, 

T, F. WEST, 

Attorney General. 



HOTEL COMMISSIONER— AUTHORITY TO COMPEL 
INSTALLATION OF TRANSOMS IN HOTEL 
BUILDINGS. 

Tallahassee, Fla., September 20. 1017. 

Htm. Jerry W. Carter, Hotel Commissioner. 
Tallahassee, Florida. 

Dear Sir: 

I am in receipt of your letter of the 21st inst., as 
follows : 

"It has come to my observation that there are many 
buildings that were erected prior to the Enactment of 
Section Thirteen (13), of Chapter 6952, No. 14«. Acts of 
Legislature 1915, the Law Creating the 'Hotel Com- 
mission.' " 

"I would like to be advised as to whether or not the 
Hotel Commissioner can lawfully enforce tbe owners of 
such buildings to install transoms and other methods of 
ventilation in such manner as to comply with the latter 
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part of Section 12, and the entire Section 13 of the above 
mentioned Act?" 

"If they can be lawfully compelled to comply with this 
Section 13, what would be the proper method in starting 
procedure to compel compliance with this Law?" 

Replying to yonr inquiry I beg to advise that Section 
12 and 13 of Chapter 6952, Laws of Florida, Acts of 1915 
provides as follows: 

"Sec. 12, Every hotel, rooming house and restaurant 
in this State shall be properly plumbed, lighted, heated 
and ventilated, and shall be conducted in every depart- 
ment with strict regard to health, comfort and safety of 
the guests. Provided, that such proper lighting shall be 
construed to apply to both daylight and illumination, and 
that such proper plumbing shall be construed to mean 
that all plumbing and drainage shall be constructed and 
plumbed according to approved sanitary principles, and 
that such proper ventilation shall be construed to mean 
at least one door and one window in each sleeping room; 
also a transom as wide as the door leading into the 
hallway." 

"Sec, 13. No room shall be used for a sleeping room 
which does not open to the outside of the building or 
light wells, air shafts or eouTts, and all sleeping rooms 
shall have at least one window and one doer with a tran- 
som as wide as the door, 

"In each sleeping room there must be at least one win- 
dow with opening so arranged as to provide easy access 
to the outside of building, light wells or courts. 

"Provided, that hotels, rooming houses and restaurants 
shall be allowed sixty days after receipt of notice from 
the Hotel Commissioner in which to comply with the 
provisions of this section." 

From the proviso to section 13 above quoted it will be 
observed that sixty days is allowed after receipt of notice 
from the Hotel Commissioner in which to comply with the 
provisions of this section. 
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Is cases where the sixty days notice has been given and 
the law has not been complied with, the matter could. 
under the provisions of Section 20 of said act, be brought 
to the attention of either the County Prosecuiting Attor- 
ney, County Solicitor or State Attorney for such action 
as might be appropriate in order to cause a compliance 
with the provisions of the above mentioned law. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



METHOD OF PROCEDURE TO COMPEL INSTALLA- 
TION OF SCREENS IN HOTELS AND BOARD- 
ING HOUSES. 

Tallahassee, Fla., October 1st, 1917. 

Jerry W. Carter, Hotel Commissioner, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your communication of the 21st inst. 
as follows: 

"I would like to be advised as to whether or not the 
'Hotel Commission' can enforce the owners of hotel build- 
ings, rooming-houses, or a building in which a restaurant 
or lunch-stand is being conducted to properly screen all 
outside openings (doors and windows), and if the Hotel 
Commissnoner can lawfully compel said property owners 
to screen such above mentioned buildings, what would 
be the proper way to proceed in bringing a procedure to 
compel a compliance with Section 32, Chapter 6952. Acts 
of Legislature 1915?" 

'Section 32, Chapter 6952, Laws of Florida, Acts of 1915, 
provides as follows : 
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'■See. 32. AH hotels, rooming houses and restaurants 
shall screen all outside doors and windows in such man- 
ner as will meet approval of Hotel Inspector in accord- 
ance with Section 10 of this Act."' 

Section 29 of said chapter provides as follows: 

"Sec. 29. Every county prosecuting attorney, county 
solicitor and State's attorney of this State is hereby au- 
thorized and required 1 upon complaint on oath of the Ho- 
tel Commissioner or other persons, to prosecute to termi- 
nation before any court of competent jurisdiction in the 
name of the State of Florida, a proper action or proceed- 
ings against any person or persons violating the provi- 
sions of this Act, and he shall make immediate report to 
State attorney. 

"'The Hotel Commissioner is authorized and empowered 
to proceed in the courts by mandamus or injunction, 
wherever such proceedings may be necessary to the proper 
enforcement of the provisions of this Act or the rules. 
regulations and orders lawfully entered and promulgated 
by the said Hotel Commissioner under authority of this 
Act." 

From the provisions of Section 32 it appears tliat it is 
made the duty of keejiers of hotels, rooming houses and 
restaurants to screen all outside doors ami windows in 
such manner as will meet the approval of the Hotel In- 
spector and under the provisions of Section 10 of the Act 
upon the failure or refusal of any person to carry out the 
duty imposed upon him by the Act he shall be guilty of 
a misdemeanor. 

Section 11 of the Act provides how the Hotel Commis- 
sioner shall proceed upon ascertaining by inspection that 
any hotel, rooming house or restaurant is being carried 
on contrary to the provisions of the Act. 

Under Section 29 of the Act it is made the duty of everv 
County Prosecuting Attorney, County Solicitor and State 
Attorney, upon complaint ou oath of the Hotel Commis- 
sioner or other person to prosecute a proper action or 



proceeding against any person or persons violating the 
provisions of the Act. 

From the provisions of law above quoted and referred 
to it is my opinion that when a hotel, rooming-house or 
restaurant owner or keeper fails to comply with the law 
as provided in Section 3:2 of Chapter 0952, you should 
take the matter np with one of the officers mentioned in 
Sections 11 and 29 whose duty it is to prosecute the case 
as is provided in said Sections. 
Yours very truly, 

VAX C. SWEARINGEX, 

Attorney General. 



HOTEL COMMISSIONER— WHAT MAY BE CONSID- 
ERED A -ROOMING HOUSE." 

Tallahassee, Fla., July 27, 1918. 

Hon. Jerry W. Carter, Hotel Commissioner, 
Tallahassee, Fla. 

Dear Sir: 

I am in receipt of your letter of the 24th instant and 
note what you have to say with reference to the ques- 
tion of the payment of a license required of persons con- 
ducting a rooming house, and with special reference to 
the case of a house owned by the mother of Mr. H. O. 
Anson, of Pensacola, Florida. 

Replying to your communication, I beg to advise that 
Mr. Anson in a letter to me, without date, wrote as 
follows : 

"My mother, who is temporarily out of the city, has 
rented her home on the Bay Shore, this county, to five 
couples, each of whom is doing their own conking just 
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as they would do if id their own homes. They have their 
own apartment, so I am of the opinion that the house 
would be classed as, or called, an apartment house. 1 
was called upon recently by a representative of the State 
for the payment of a tax which he claimed due under 
Section Three (3) of the Law of 1915, known as the ''Ho- 
tel Law." 1 told Mr. Fleming, the representative, that 
the house was not being operated as a "Rooming House." 
but as an apartment house, and that the occupants were 
permanent dwellers just the same as though they lived 
in separate homes as they cooked and ate there, too. He 
took the matter up with the Hon. Jerry Carter, State Ho- 
tel Commissioner, and I received a letter from Air. Car- 
ter under date of the 27th ultimo, and another date of 
the 9th instant in reply to one I wrote him under date 
of the 20th ultimo, and in which I explained to him that 
the bouse was being used as an apartment house, and not 
a rooming house; there being, in my opinion, consider- 
able difference between the two. Kindly give me your 
opinion about the case, as the law quoted appears very 
plain as to what constitutes a "Booming House," but says 
nothing about an apartment house. If there is a State 
law requiring that a tax me paid on apartment houses, 
my Mother owes it, and I want to pay it." 

From the statement of facts as set out in Mr. Anson's 
letter, 1 do not think that sut-h a house is covered by 
the provisions of paragrapr 2, Section 3, of Chapter 8952, 
Acts of 1915, which reads as follows: 

"Every building or other structure kept, used, main- 
tained, advertised as or held out to the public to be a 
place where sleeping accommodations are furnished for 
pay to transient or permanent guests, in which five or 
more rooms are used for the accommodation of such 
guests, bat which does not maintain dining rooms or cafea 
in the same building or in' buildings in connection there- 
with, shall, for the purposes of this act, be deemed a 
rooming house, and upon proper application, the Hotel 
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inspector shall issue to such above described business a 
license to conduct a rooming house." 

As stated, if the statement of facts as contained in Mr. 
Anson's letter are correct, Mrs. Anson, in my opinion, is 
not running or operating a rooming liomse in contempla- 
tion of paragraph 2, Section 3, of Chapter 6952, Acts of 
191.J. 

Tours very truly, 

VAN C. SWEARING EX. 

Attornev G en era I. 



Opinions to the Board of Commissioners of State 
Institutions. 

STATE PRISONERS — GRAPE TWO MAY BE 
LEASED FOR FARM LABOR. 

Tallahassee, Fin., November !>. 1917. 

Hon. J. 8. HI itch, Secret art). 
Capitol. 

Hear Sir: 

Replying to your verbal inquiry with reference to the 
letter from Mr. E. G. Bencher, Manager of Anthony 
Farms, Anthony, Florida, to you, which letter reads as 
follows : 

"Replying to yours of recent date, I could use No. 2 
farm men in place of the men T am to get, if the price 
could he agreed upon, and I would be prepared to handle 
these men by December 1st." 

Under Section 1, of Chapter 7324, Laws of Florida, 
Acts of 1917, all State convicts are graded into three 
classes. Class one consists of all able bodied males: 
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class two consists of all hospital subjects and all prison- 
ers unable in perform reasonable manual labor; and clWtt 
three consists of all male convicts who have actually 
served for ten years or more, and all male convicts who 
shall not be classed as able bodied, bnt who are physically 
able to perform reasonable manual labor upon the public 
roads. 

It is provided by the above Section that all convicts 
of grade two, and all female convicts shall be maintained 
at the State Prison Farm. 

Section 4 provides that all able bodied negro male 
prisoners not needed by the Board of Commissioners of 
State Institutions for work at the State Prison Farm 
shall be leased by said Board. 

Under the provisions of Section 1, fixing the grades, 
or classes of prisoners, there seems that there might be 
convicts of two grades that conld be classed as able 
bodied;, to-wit: Those convicts classed as Grade One 
convicts, and those of Class Three who have actually 
served for ten years or more. 

The class of convicts last mentioned may be able 
bodied, but on account of the time they have served are 
graded as Class Three. Those of this class who are able 
bodied may, it seems to me, under the provisions of Sec- 
tion 4 above mentioned, be leased if it be the desire of the 
Board so to do. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



26— Atty. Gen. 
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INDUSTRIAL SCHOOL FOR BOYS— AUTHORITY OF 
TRIAL JUDGE AND BOARD OF PARDONS AS 
TO COMMUTATION OF SENTENCE. 

Tallahassee, Fla., November 19th. 1917. 

To the Hoard of Commissioners of State Institutions, 
TalhiJtasxic, Fla, 

Gentlemen: 

Upon an investigation of the law with reference to 
the release, discharge or parole of persons who have been 
committed to the Florida Industrial School for Boys, 
I find that Chapter 7377, Laws of Florida, Acts of 1917, 
which amends Section 5 of Chapter 6919. Acts of 1915, 
provides as follows: 

"Sec. 5. When any boy shall be committed by the 
Judge of any Court in the State of Florida to the Florida 
Industrial School for Boys said commitment shall be for 
such period as the committing Judge shall deem proper, 
or until he shall reach his majority, or unless discharged 
earlier by the Board of Managers as reformed." 

Section 2 of this Act provides that : 

"Sec. 2. All laws and parts of laws in conflict with 
the provisions of this Act are hereby repealed." 

Chapter 6916 is "An Act appropriating funds for the 
purpose of erecting buildings and furnishing equipment, 
and for the operation, maintenance and management of 
the Florida Industrial School for Boys, and providing for 
the payment of such appropriations." 

The provisions of Section 5 of Chapter 6916 as amend- 
ed by Chapter 7377 is the last expression of the Legisla- 
ture upon the question of the commitment of boys to the 
Florida Industrial School for Boys and also the manner 
of their release or discharge therefrom. 

The provisions of law above quoted and mentioned are 
applicable to boys who are offenders against the law. 



403 



Chapter im<5, Laws of Florida, Acts of 1911, is "Au 
Act to define and regulate tlie treatment and control of 
dependent and delinquent children; to provide for the dis- 
position, care, education, protection, maintenance and 
punishment of delinquent or dependent children, and for 
their guardianship and adoption; to prescribe the power 
and duties of County Judges and the several courts of 
the State with respect thereto, and to fix penalties for 
the violation of the terms of this Act." 

'Sections 6 and 9 of this Act provide as follows : 

"Sec. 6. When any child less than seventeen years of 
age shall be found to be dependent, within the meaning of 
this Act, the County Judge may make an order commit- 
ting the child to the care of miihc suitable State or enmity 
reformatory or institution, which is now or may hereafter 
be provided or to the care <>f some suitable citizen of good 
moral character, or to the care of some suitable private 
institution or association willing to receive it, and em- 
bracing in its object the pur[>ose of caring for or obtain- 
ing homes for dependent or neglected children. The judge 
may thereafter set aside, change, or modify snch order 
or commitment, in his discretion. The judge may, when 
the health or condition of the child requires it, cause the 
child to be placed in a public hospital or institution, for 
physical treatment or special care, or in a private hos- 
pital or sanitarium which is willing to receive it, for the 
like purpose, without charge." 

"Section 9. When any child less than sixteen years of 
age shall be arrested, with or without warrant, and 
brought before any Justice of the Peace. Municipal Court 
or other court, the magistrate or judge presiding over 
such court either before trial or after trial and convic- 
tion, but before sentence, may. in his discretion, take 
charge of the custody of such child in the same manner 
as provided herein for the County Judge to take charge 
of delinquent children, or he may make and enter an or- 
der remanding the custody of snch child to the Probation 
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Officer to be dealt with as delinquent children are herein 
provided to be dealt with. If such order is made after 
trial and conviction, but before sentence, and such child 
is afterwards found to be incorrigible, or incapable of 
reformation, or dangerous to the welfare of the commun- 
ity, the judge or magistrate may order the arrest of such 
child and sentence such child as if the sentence bad not 
been suspended. By committing a child to a Probation 
Officer to be dealt with as a delinquent child in the man- 
ner herein provided for, the court or judge after trial and 
conviction shall not lose jurisdiction to sentence," 

It appears from the pro visions of these two Sections 
of law that the County Judge is vested with the author- 
ity to change, set aside or modify his order of commit- 
ment in the case of dependent and delinquent children, 
except in sroeh cases as are enumerated in Section 10 of 
the above mentioned Act. 

While Chapter 6316 as amended by Chapter 7377 and 
Chapter 6216 are separate and independent statutes, yet 
it is my opinion that inasmuch as Section 5 of Chapter 
6916 as amended by Chapter 7317, covers any boy com- 
mitted to the Florida Industrial School for Boys, when 
committed by the Judge of any court in the State of 
Florida, that the Board of Managers (Board of Commis- 
sioners of State Institutions) has concurrent authority, 
with the Judge committing, under the provisions of Chap- 
ter 6216 (The Dependent and Delinquent Child Act), in 
the matter of discharging boys committed nnder this Act. 
and that when otherwise committed the Board of Com- 
missioners of State Institutions have the exclusive right 
to discharge from said institution. 
Yours very truly, 

VAN C.SWEABINGEN, 

Attornev General. 
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REWARDS— OFFICERS MAY ACCEPT REWARDS 
FOR APPREHENDING CRIMINALS. 

Tallahassee, Fla., February 5, 1918. 

Hon. J. S. Blitch, Secretary, 

Board of Commissioners State Institutions, 

Tallahassee, Florida. 

Dear Sir: 

On November 7, 1917, this office wrote you with refer 
ence to the matter of whether or not a public officer, such 
as a Sheriff, Constable, or Policeman, was entitled to a 
reward offered for the arrest or conviction of a criminal. 

Upon further investigation of this subject, I beg to 
advise that Section 3480-C of the Compiled Laws of 
Florida, 1914 (Section 4, of Chapter 5416, Acts of 1905), 
provides as follows: 

"That nothing herein shall be construed so as to pre- 
clude a Sheriff or his deputies, City Marshal or Police- 
roan, from accepting rewards or remunerations for ser- 
vices performed in apprehending any criminal." 

It would appear from the above provision of law that 
in this State the officers mentioned may receive rewards 
or remunerations for services performed in apprehending 
criminals. 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



INDUSTRIAL SCHOOL FOR BOYS— AUTHORITY TO 
COMMUTE SENTENCE OF BOYS FROM STATE 
PRISON TO INDUSTRIAL SCHOOL. 

Tallahassee, Fla., October 5, 1917. 
To the Hon. Board of Pardons, 
Tallahassee, Florida. 
Gentlemen : 
Replying to your verbal request for my opinion upon 
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the matter contained in letter from Hon. M. F. Home, 
Judge of tbe Third Judicial Circuit to your honorable 
body, relative to one Mosley Purvis, a buy of only sixteen 
years of age who is serving a five year sentence in the 
State Prison, beg to advise that Section 417n-e of the 
Compiled Law* of Florida 1014. provides as follows : 

"417c PARDON BOARD MAY COMMUTE PUN- 
ISHMENT TO COMMITMENT TO REFORM SCHOOL; 
REVOCATION OF COMMUTATION.— When any ebild 
under the age of eigbteen years shall be sentenced by 
any court of competent jurisdiction to imprisonment in 
any county jail, or to the State's prison, it shall be lawful 
for the Pardoning Hoard, upon the application of such 
child, his parents or guardian, or other {arsons, to com- 
mote the punishment by substituting therefor the com- 
mitment of such child to the Reform School, during such 
time as the Pardoning Board may deem proper, unless 
sooner discharged by tbe Board of Managers. 

But if such child, after being sent to such institution 
shall persist in a depraved course, or eseni>e therefrom, it 
shall be in the power of the Pardoning Board to revoke 
said commutation and to remand him to the State's 
prison or jail whence he came, to serve out his unexpired 
term." 

This provision of law fully authorizes the Pardoning 
Board to commute the punishment hy substituting there- 
fore the commit men t of this boy to the Reform School, 
Yours truly, 

VAN C. SWEAR I NO EN, 

Attorney General. 



UNOFFICIAL LETTERS OF THE 
ATTORNEY GENERAL. 



The following are some of the letters written in 
answer to the unofficial communications referred to here- 
tofore in this report. These letters are of a general char- 
acter, and may be of some benefit to county officials and 
the public generally; therefore, they are incorporated 
herein. 

NAVAL STOKES INSPECTION. 

Tallahassee. Fla., September 24, 1917. 
My dear Sir : 

I beg to acknowledge receipt of your letter of the 19th 
instant asking the following question, to-wit: 

'Tan a Naval Stores Factor doing business in Savan- 
nah, Ga., come in this State and buy naval stores on an 
operators yards and ship outside of State without first 
having same inspected? And which one has violated the 
law, the buyer or the seller?" 

Replying thereto beg to advise that Section 14, of 
Chapter 6878, Laws of Florida, Acts of 1915, provides 
that "it shall be unlawful for any person to sell in, or 
ship from this state, any spirits of turpentine or rosin 
in barrels or bulk of one hundred pounds or more, unless 
the same shall have been intqiected and branded by an 
inspector duly appointed and qualified under the pro- 
visions of this Act; . * * *." 

This provision of law seems to fully answer your 
inquiry. 

YourB very truly. 

VAN C. 8WEAKINGEN, 

Attornev General. 
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KOADB AND BRIDGES— CONSTRUCTION, ETC.— 
OVERSEER SHOULD NOT RE MEMBER BOARD 
COUNTY COMMISSIONERS. 

Tallahassee, Fin., January 6, 1917. 

Dear Sir : 

I have your communication of January 2, and in reply 
beg to advise that the construction, alteration or repair 
Of roads and bridges in this State, under the provisions of 
Section 2, of Chapter 6537, Acts of 1913, is entirely in 
the discretion of the boards of county commissioners in 
this State, and, in view of this provision, could be con- 
structed by contract or otherwise. 

Section 851 of the General Statutes of Florida was 
amended by Sections 4 and 6, of Chapter 6537, Acts of 
1913, and Section 852 of the General Statutes was 
amended by Section 5, of Chapter 6537, Acts of 1913. 

lu view of these statutes and the several other statutes 
prescribing the duties and powers of boards of county 
commissioners in this State, I do not think that it would 
be advisable for such boards to employ their members as 
road overseers. 

The Attorney General is not authorized to officially 
advise in matters of this kind. This is merely to assist 
you in arriving at a proper conclusion in the premises, 
which I shall take pleasure in doing at any time. 
Youts very truly, 

T. F. WEST, 

Attorney General. 
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EXPENSES OF BOND ELECTIONS AND IN ORGAN- 
IZING WORK FOB GOOD ROADS PAID FROM 
BOND PROCEEDS. 

Tallahassee, January 9, 1917. 

Dear Sit: 

Referring further to the question of taking care of the 
expenses incurred in the conduct of the bond election and 
the issue and sale of bonds for the construction of roads 
in your county, beg to advise that in my opinion such ex- 
penses are properly payable from the funds received from 
the sale of such bonds. 

The expenses incurred in organizing the work to be 
done would, in my opinion, also be payable from this 
fund, but great care should be exercised in expending this 
money on this account, to the end that no unnecessary 
or improper items may be charged against it. 

With reference to the item of expenses. incurred on the 
trips to Miami and to points in North Carolina and Geor- 
gia for the purpose of investigating engineers for this 
work, I think there is considerable doubt, but if your 
board regard these items as necessary and proper charges, 
they should, in my opinion, ;ils<> be paid from this fund. 

The Attorney General is not authorized to officially ad- 
vise in a case of this kind and yon will understand of 
course that this letter cannot be regarded as an official 
expression from this office. 

Yours very truly, 

T. F. WEST, 

Attorney General. 
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OFFICES— JUSTICE OF PEACE AND MEMBER 
BOARD PUBLIC INSTRUCTION MAY BE HELD 
BY SAME PERSON. 

Tallahassee, January 10. 1917. 
Dear Sir: 

1 have your communication of January Sth, and in re- 
ply beg to advise that the subject-matter of your inquiry 
is fully covered in the latter part of Section 15 of Article 
XVI of the Constitution of Florida, which reads as fol- 
lows: 

'■And no person shall hold or perforin the functions 
of more than one office under the government of this State 
at the same time; provided, notaries public, militia offi- 
cers, county school officers and commissioners of deeds 
may be elected or appointed to fill any legislative, execu- 
tive or judicial office." 

In view of the law as above quoted, and the fact that 
a member of the Board of Public Instruction is a county 
school officer, and a Justice of the Peace would be a ju- 
dicial officer, I am of the opinion that you would be au- 
thorized to perform and exercise the functions of both 
of these offices at one and the same time. 

"With very kind personal regards to yon and yours. I 
am 

Yours very truly. 

T. F. WEST, 

Attornev General. 



OFFICES— JUSTICE OF PEACE AND NOTARY PUB- 
LIC MAY BE HELD BY SAME PERSON. 

Tallahassee, January 10, 1917. 
My Dear Sir: 

Yonrs of the 9th instant has been received. 

Under separate cover I am forwarding you by this mail 
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copy of the Fee Bill for the various county officers pre- 
pared by this office. 

There is, in my opinion, no legal objection to your hold- 
ing the two positions of Justice of the Peace and Notary 
Public at the same time. 

Yours very truly, 

T. F. WEST. 

Attoraev Oeneral. 



SCHOOL FUNDS— POLL TAX PAID INTO CANNOT 
BE REFUNDED. 

Tallahassee. Fla., January 12. 1917. 
Dear Sir: 

Yours of the 10th instant has been received. 

I note your inquiry as follows: 

"Two parties who are overage have paid their poll 
taxes by mistake in this county and have asked the 
School Board to refund tbe money. I would thank yon 
to advise me what authority the School Board would 
have in the matter of this kin J." 

There is no authority that I know of ]>erntirting a re- 
fund by the board of public instruction of the county of 
moneys received by the school fund of the county in this 
way. 

The Attorney General is not authorized to officially 
advise in a case of this kind and this letter, therefore, 
cannot be regarded as an official expression from this 
office. 

With kind personal regards, I am 
Yours very truly, 

T. F. WEST, 

Attornev General. 
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SCHOOL FUNDS MAY BE SUPPLIMENTED WITH 
MONEY BORROWED ON SHORT TIME WAR- 
RANTS, 

Tallahassee, Fla., January 13, 1917. 

Dear Sir: 

I have your letter of January 11th, and in reply beg 
to advise that Chapter 6828, Acts of 1915, authorizes 
al] Boards of Public Instruction in this State to borrow 
money to pay all outstanding indebtedness incurred prior 
to July 1st. 1915 ; and, in addition to this, the act author- 
izes Boards of Public Instruction to borrow money to 
meet the current expenses of the board, which latter 
borrows eball not exceed eighty per cent of the esti- 
mated income or revenue derived by the Board during 
the current year, and as to this latter borrow the law 
requires that an such borrows are made from year to year 
each borrow must be paid before additional ones are 
made, the statute being designed to allow Hoards of 
Public Instruction to fund their outstanding indebted- 
ness and begin July 1st, 1915, square with the world, and 
subsequent to which time they should live within their 
income. 

In view of this provision. I know of no reason why 
Boards of Public Instruction should not borrow on short 
time warrants in the manner suggested in your letter. 

With very kind personal regards, 
Sincerely; 

T. F, WEST, 

Attornev General. 
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SHERIFF'S COMMISSIONS NOT ALLOWED ON 
AMOUNTS RECEIVED FOR HIRE OF CON- 
VICTS. 

Tallahassee, Fla,, January 15, 1917. 

My dear Sir: 

Yours of the 13th instant has been received and noted. 
There is no authority that I know of for paying sheriff t 
of the counties in this State a commission upon the 
amounts received by the counties for the hire of county 
prisoners. The contracts for the lease of county prison- 
ers are made by the boards of county commissioners and 
the money is due by the lessees to the counties and does 
not necessarily pass through the hands of the sheriffs. 
Yours very truly, 

T. F. WEST, 

Attorney General. 



SCHOOL DISTRICTS— ORGANIZATION OF 
SPECIAL TAX. 

Tallahassee, Fla., January 22, 1917, 

My dear Sir : 

I am in receipt of your inquiry as follows : 

"Please advise me whether or not we can organize a 

whole county into a special school sub-district." 

Special tax school districts are organized under the 

provisions of Sections 399 to 416 of the General Statutes. 

This law seems to contemplate that a special tax school 

district shall not embrace the whole county but shall be 

some subdivision of the county. 
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I think, therefore, that a sub-district embracing the 
entire county is probably unauthorized and that the 
validity of such district would be doubtful. 

The Attorney General is not authorized to officially 
advise in a case of this kind and, therefore, what is said 
in this letter cannot be regarded as an official expression 
from this office. 

Yours very truly, 

T. F. WEST, 

Attornev General. 



SCHOOL DISTRICTS— SPECIAL TAX TRUSTEES— 

MILEAGE. 

Tallahassee, Fla., February 2, 1917. 

My Dear Sir: 

I have your communication of January 31st relative 
to the enlargement of special tax school districts in this 
State, and in reply beg to advise that Section 400 of the 
General Statutes provide** for the creatiou of such spe- 
cial tax school districts, and that Section 401 of the Gen- 
eral Statutes provides that all such special tax school 
districts shall continue until disestablished or changed 
by like proceedings as those by which they were created. 

Construing these two statutes together it would seem 
that the legislature contemplated that when a special 
tax school district was created and the trustees elected 
and the millage assessed, such trustees would hold for 
the ensuing two years, and the millage voted would be 
collectable for the ensuing two years; and that if a dis- 
trict should be enlarged in the meantime that the en- 
larged portion would become a part of the original dis- 
trict, under the terms and conditions already imposed. 
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It might be possible, however, as the law is not specific, 
that our courts would take a different view. 

Section 404 of the Ueuend Statutes provides* that all 
special tax scliunl disii-ii-ts elections, except :is provided 
iu this act, shall be iield and conducted in Hie mauiier 
pweri bed by law for holding general elections. Section 
2ny of the General Statutes, affecting general elections, 
provides that the pulls shall open at 8 o'clock. If it 
could be made affirmatively to appear that electors en- 
titled to vote were deprived of their franchise by rea- 
son of the fact that the polls did not open (ill 12 o'clock, 
I nni inclined to the view that such eelction would not 
he valid. 

The Attorney General is not authorized to officially ad- 
vise in the matter of this kind. This is merely to as- 
sist you in arriving at a profwr conclusion iu the prem- 
ises, which I shall take pleasure in doing at any time. 
Yours very truly, 

T. F. WK8T, 
Attorney General. 



SCHOOL DISTRICTS, SPECIAL BOND ISSUE. 
Tallahassee, Fla., February 2, 191T. 
My Dear Sir : 

I have yonr communieEitinn of January 3 1st, and in re- 
ply beg to advise that Chapter G542, Ac is of 1913. pro- 
viding for the issuance of bonds by special tax school 
districts in this State, places nu limitation on the amount 
of such bonds a district may issue. 

Section 2 of the act above referred to provides that 
the Boad of Public Instruction by resolution may deter- 
mine the amount of such bonds to he issued, and in rfc- 
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termining such amounts the taxable assessment and the 

needs of the district should be the first considerations. 

Yours very truly, 

T. F. WEST,- 

Attorney General. 



My dear Sir: 



SHERIFFS MILEAGE. 

Tallahassee, Fla., February 9, 1917. 



Yours of the 7th instant has been received. I note your 
inquiry as follows: 

"Please settle controversy by answering the following 
questions or problems: 

"L Sheriff leaves court house in Florida and travels 
forty miles to State line and fifteen miles into Alabama 
to point indicated on map, where he arrests prisoner and 
carries him back to court house in Florida. How mucli 
mileage is he entitled to? 

"2. Sheriff leaves court house and travels thirty 
miles to point indicated, and arrests two prisoners and 
carries them back to court house. How much mileage is 
he entitled to? 

"A plain answer to these two problems, in figures, will 
be very mnch appreciated. Kindly return this sheet with 
your reply, and greatly oblige." 

I will answer your questions in the order stated. 

1. When the sheriff of any county of this State goes 
beyond the limits of the State to bring back a prisoner, 
he is paid the sum of five cents per mile for the actual 
distance traveled from the court house of the county to 
the point where the prisoner is taken into custody. This 
compensation is fixed by Chapter 5407 of the Acts of 
1915. 
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2. If the sheriff makes only one trip, the fact that he 
arrests more than one prisoner on the trip does not, in 
my opinion, authorize a charge against the county for 
more than one trip. Under Section 1684 of the General 
Statutes arresting officers are prohibited from charging 
constructive mileage against the county, and under Sec- 
tion 4065 of the General Statutes sheriffs are required, in 
presenting bills covering mileage, to certify that no con 
structive mileage is charged therein. 

The Attorney General is not authorized to officially 
adviBe county officers and, therefore, thiB letter cannot 
be regarded as an official expression from this office, but 
only as representing my views as an attorney on the 
questions about which you inquire. 

As requested I am returning herewith the diagram 
which accompanied your letter. 

Yours very truly, 

T. P. WEST, 

Attorney General. 



BOARD OF PUBLIC INSTRUCTION MAY ISSUE DUE 

BILLS. 

Tallahassee, Fla., February 10, 1917. 
My Dear Sir : 

Yours of the 7th instant has been received and noted. 

There seems to be no legal objection to the issuance 
of obligations in the nature of due bills by a board of 
public instruction for the purpose of taking care tem- 
porarily of expenses necessarily incurred by such board, 
provided, of course, such obligations are kept within the 
budget of expenses previously prepared by the board as 
required by law, but, in view of the legislation on this 
subject generally, passed at the last session of the leg- 

27 — Atty. ilea. 
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islature, I would suggest that you stay very near the 
shore on this proposition and incur only such expenses 
as are imperative. This suggestion is made in order 
that your board may uot violate the spirit of the legis- 
lation mentioned, and it seems to be necessary from the 
financial statement sent me, it appearing from this state- 
ment that the income for the present year will not take 
care of obligations already existing. 

The purpose of the legislation mentioned was to re- 
quire county boards to live within their incomes, but 
the legislature probably made a mistake in not allow- 
ing further time in which to transfer from a credit to 
a cash basis. However, we have nothiug to do with the 
question of the wisdom of the legislation, and the local 
officers should, if [wssible, work out a plan for taking 
care of the imperative needs of the situation without 
violating the law until the next legislature meets, when 
the statute may l»e modified so as to give more time for 
placing the counties on a cash basis. 

The Attorney Geenral has no authority to officially 
advise county officers and, therefore, this letter can- 
not be regarded as an offichil expression from this of 
fice. It represents simply my views as an attorney and 
is written in reply to your inquiry with a view to as 
stating you, if possible, in taking care of the existing 
situation. 

Tonrs very truly, 

T. F. WEST, 
Attorney General. 



COUNTY OFFICERS— HOW ELECTED. 

Tallahassee, Fla.. March 13, 1917. 
My Dear Sir: 

I have your communication of March o. and in reply 
beg to advise that Section 6 of Article VI fl of the Con- 



419 

etitution appears to cover the subject-matter of your in- 
quiry, and in effect provided that county officers shall be 
elected by the people and that their duties and compen- 
sation shall be prescribed by law. 

It has been a custom of the legislature, in passing acts 
affecting terms and compensations of the various State 
and county officers, to carry a provision in such acts 
that they shall not become effective until the expiration 
of the terms then being served, but, in view of the pro- 
vision of the Constitution as above reverred to, it appears 
that the time of making such acts effective would be 
entirely within the discretion of the legislative body. 

The Attorney General is not authorized to officially 
advise in matters of this kind. This is merely to as- 
sist in arriving at a proper conclusion in the premises, 
which I shall take pleasure in doing at any time. 
Yours very truly, 

T. F. WEST, 

Attorney General. 



BOARD OP PUBLIC IX STRUCT ION. NOT AUTHOR- 
IZED TO BORROW MONEY FROM SPECIAL 
TAX SCHOOL DISTRICT. 

Tallahassee, Pla.. March 15, 1917. 

My dear Sir: 

Yours of recent date has been received. 

Replying to same will say that there is no statute in 
this State specifically authorizing the board of public 
instruction of a county in this State to borrow money 
from a special tas school district. Neither is there a 
statute authorizing such a district to loan any funds that 
it may have to its credit at any time. 
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The Attorney General is not authorized to official I j 
advise in reference to a matter of this kind and, there- 
fore, this letter cannot be regarded as an official expres- 
sion from this office, 

Youts very truly, 

T. F. WEST, 

Attorney General. 



OFFICERS, HOLDING COUNTY AND MUNICIPAL 
AT SAME TIME. 

Tallahassee, Fla., March 19, 1917. 

My dear Sir: 

Yonrs of the 17th instant has been received. I note 
your inquiry as follows: 

"Am writing you for little information in regards to 
county officer holding ollice under bond can he hold office 
in city. That is to say can a justice of the peace hold 
office as Mayor in town. As our town election eomes off 
in April and my friends want me to rnn for the office. 

"The Mayor is not under any bond in the city it seems 
to me that it would be legal to hold both." 

There is nothing in the law in this State which forbids 
a person holding the office of mayor of the town and 
justice of the peace at the same time. 
Yours very truly, 

T. F. WEST, 

Attornev General. 
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OFFICERS, HOLDING COUNTY AND MUNICIPAL, 

AT SAME TIME. 

Tallahassee, Fla., March 21, 11)17. 

My dear Sir : 

Yours -of the 17th instant has been received. I note 
your inquiry as follows : 

"I am Justice of the Peace for District No. 4, in this 
county. My friends want me to run for Mayor of the 
town. Can I hold the office of J. P. and Mayor at the 
same time or will it be contrary to the State Constitution 
in regard to holding two offices by the same man." 

Replying to same will say that there is nothing in the 
law in this State that would prevent one individual hold 
ing the positions of Justice of the Peace and Mayor of a 
town in this State at the same time. 
Yours very truly. 

T. F. WEST, 

Attorney General. 



COUNTY PRISONERS— COUNTY COMMISSIONERS 
NOT AUTHORIZED TO REDUCE TERM OP 
SENTENCE. 

Tallahassee, Fla., March 23, 1917. 

My dear Sir: 

Yours of the 20th instant has been received and noted. 

The last statute on the subject referred to is Chapter 
6917 of the Acts of 1915, but this seems to apply only 
to State prisoners. 

There is no statute that I know of authorizing the 
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sheriff or board of county commissioners to reduce the 
term for which a county prisoner is sentenced by the 
court trying the case. 

The Attoreny General is not authorized to officially 
advise in matters of this kind and, therefore, what is saifl 
in this letter cannot be regarded as an official expression 
from this office. 

Yours very truly, 

T. F. WEST, 

Attorney General. 



CONSTABLE NOT AUTHORIZED TO APPOINT 
DEPUTY. 

Tallahassee, Fla.. April 12, lf»17. 

My dear Sir : 

Yours of the 11th instant has been received and noted. 
Under the laws of this State a constable is not author- 
ized to appoint one to act in his place during his absence 
from the district, but, if you are only temporarily out of 
the district for a short time, the justice of the j»eace of 
the district could apj>oint some one. as occasions require, 
to serve papers issued from his court during your absence. 
Yours very truly. 

T. F. WEST, 

Attomev General. 
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SPECIAL ROAD AND BRIDGE DISTRICTS, COUN- 
TY COMMISSIONERS AS BOARD OF EQUAL- 
IZERS. 

Tallahassee, Fla., April 10, 1917. 

My Dear Sir: 

Your letter of the 6th instant duly received, as fol- 
lows : 

"As Commissioner for 'Sumter County, and the Com- 
missioner from the particular district affected, I wish to 
know whether or not we have the right, under the stat- 
utes providing for special Road and Bridge Districts, 
when roads are to be constructed, to accept from the 
contractors a personal bond. 

"Also when we, as Commissioners, are sitting as a 
board of equalizers on the tax returns will be authorized 
to demand the books and records of an individual, firm 
and corporation, in order that we may determine the true 
status of one's holdings." 

It would seem that the latter part of Section 6 of Chap- 
ter U208, Laws of 1911, answers your first question. It 
reads as follows : 

"The contractor shall also enter into a good and suf 
ficient bond with the board of county com miss loners 
for the faithful execution of said contract; the amount 
of said bond to be fixed by the board of county commis- 
sioners and the sufficiency of said bond to be likewise 
approved by said hoard." 

Referring to the second question as to whether the 
board of county commissioners, sitting as a board of 
equalization, would be authorized to demand books anil 
records of individuals, firms or corporations, in ordpr 
to determine the true status of one's pro]>erty. it would 
appear that we have no statute that authorizes thin 
course. 
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It will be observed, by referring to Sections 10 and 17 
of Chapter 5596, Laws of 1907, that it is made the duty 
of the tax assessor to procure this information upon 
the oath of the propetry owner and that the valuation 
of any item of property, real or personal, fixed by the 
taxpayer shall in no case prevent the assessor from de- 
termining its true value, and, if he shall ascertain and 
have reason to believe that the valuation of any item is 
too small, he shall increase same to its true value and 
that if any taxpayer feels aggrieved at the valuation 
placed upon any item of property by the assessor he shall 
complain to the county commissioners at their meeting 
for equalization. In other words, the tax assessor is 
authorized to place the property above the valuation 
fixed by the owner, and, if it is too high, then the bur- 
den would be thrown upon the property owner to pro- 
duce books and papers and make a showing that it was 
assessed too high. 

This is a question that requires investigation to an- 
swer it properly and it cannot be done without know 
ing all the facts in the case, but I hope that the above 
may give you enough information to help you to arrive 
at a proper solution of the matter. 

Yours very truly, 

T. F. WEST, 

Attorney General. 



WITNESSES— NONRESIDENT. 

Tallahassee, PI a., April 28, 1917. 
My dear Sir: 

I have yours of the 25th instant inquiring if there is 
any way to compel the county to pay the cost of trans- 
portation of a material witness who is out of the State. 



The process of the courts of Florida cannot extend be- 
yond the territorial limits of the State, and I know of no 
way whereby a non -resident can be compelled to attend 
as a witness in a court of this State. Unless a party is 
legally served with subpoena and appears ns a witness, 
ihe cost of his attendance cannot be taxed against the 
county in case of insolvency of the defendant. 

The Attorney General is not authorized to officially 
advise in a case of this kind and, therefore, what is said 
in this letter cannot be regarded as an official expression 
from this office. 

Yours very truly. 

T. F. WEST. 

Attorney (Jen era 1. 



MUNICIPAL CORPORATIONS, TERMINATION OF. 

Tallahassee, Flu., May 2, 1917. 

Dear Sir: 

Your letter of April 28th has been received and con- 
tents carefully noted. 

Replying thereto I beg to advise that there are only 
two methods under our laws for terminating the exist- 
ence of a in mi ii- i i m l corporation, either by proceedings 
to surrender the franchise under Sections 1102, 1103 and 
1104, of the General Statutes, or by act of the legislature 
abolishing the municipality. When neither of these ib 
done the municipality continues as a corporate entity 
although in fact it may have become dormant or inac- 
tive. Therefore, the town of Longwood will not have to 
be reincorporated. 

Section 1075 of the General Statutes provides for the 
extension of the territorial limits of a municipality and 
that method mav be followed. 
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As an alternative and as a means of simplifying the 
situation, would it not be best for you to have your 
representatives in the legislature pass a special act 
abolishing the old and treating a new corporation with 
the territorial limits desired? 

The Attorney General is not authorized to officially 
advise in matters of this kind and, therefore, what is said 
in this letter cannot be regarded as an official expres- 
sion from this office. 

Yours very truly, 

T. F. WEST, 

Attorney General. 



WITNESSES. PAYMENT OF PER I HEM. 

Tallahassee, Fla., May 8, 1917. 

Hear Sir: 

Replying to your inquiry of May nth, I lieg to advise, 
first, that by Section 1512 of the General Statutes as 
amended in 1915 the jier diem of witnesses is fixed at #1 
instead of $3. 

I'nder the provisions of Article XVI, Section 9, of the 
< 'oust itut ion and Chapter 5131, of the Laws of Florida, 
approved .June 2, 1993, and under the authority of the 
case of I>eSoto County Commissioners v. Howell. 40 So. 
!!):>. it is my opinion that the per diem and mileage of 
witnesses, both for the State and the defendant, in a case 
before a committing magistrate where the defendant is 
discharged, should be paid by the county subject to the 
restrictions and regulations imposed by law. If the 
defendant who is discharged 1ms paid his witnesses the 
j>er diem and mileage allowed them by law, he can recover 
the same from the countv. I think it necessarilv follows 
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that if he has not paid them, theae witnesses, who are 
clearly entitled to their fees, must be paid by the county. 

There shall not be more than two witnesses summoned 
and paid to prove the same fact. Chapter 5131, approved 
June 2, 1903. 

No person who appears voluntarily as a witness shall 
be paid unless an indictment or information is brought. 
Section 3934, General Statutes. 

The county commissioners have the right to reject all 
or any portion of any account which is not a valid claim 
against the county and shall allow and pay the same only 
when it is just, correct and reasonable, and no construc- 
tive mileage or illegal or unnecessary item or charge in 
any frivolous case shall be allowed. Section 972, General 
Statutes. 

In the case of DeSoto County Commissioners v. Howell, 
cited above, it is said (p. 194) : 

U A general judgment of a trial court fixing liability 
upon a county for the costs when the defendant is dis- 
charged or acquitted is not a finality upon the ques- 
tion of such costs; but they are to be investigated, audited 
and allowed by the county commissioners in the exercise 
of a legal and not arbitrary discretion, and the liability 
of a county does not become fixed as to the items and 
amount to be paid until the commissioners have deter- 
mined them to be legal or they have been established by 
suit." 

The Attorney General is not authorized to officially 
advise in matters of this kind and, therefore, what is s;iid 
in this letter cannot be regarded as an official expression 
from this office. 

Tours very truly, 

T. F. WEST, 

Attornev General. 
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COUNTY COMMISSIONERS MAY RAISE VALUA- 
TIONS WHEN SITTING AS BOARD OF EQUAL- 
IZERS. 

Tallahassee, Fla., May 24, 1917. 

Dear Sir: 

Yours of the 22nd instant has been received and noted. 

tn a case such as you mention, where the county com- 
missioners know that property assessed at $20,000 is act- 
ually worth $100,000, they would, in my opinion, have the 
power, at the meeting held by them for the purpose of re- 
ducing and equalizing the assessment, to raise the valua- 
tion placed upon such property by the tax assessor of the 
county. When this is done it will be necessary, of course, 
for the board, as in all other cases where valuations are 
raised by them, to give notice of same so that the prop- 
erty owner would have an opportunity to he heard upon 
the question. 

Yours very truly, 

T. F. WEST, 

Attorney General. 



COUNTY OFFICERS— WHO ARE. 

Tallahassee, Fla., May 28, 1917. 



Dear Sir: 



My attention has been called to the action of the House 
of Representatives asking for an expression from this of- 
fice upon the question of what officers are "county of- 
ficials" in this State within the meaning of that term 
as it is used in Senate Bill Number 223 now pending in 
the House. 
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It appears that this question waH suggested by cer- 
tain amendments which were offered to this act, pro- 
posing to refer specifically to county solicitors, prose- 
cuting attorneys for county courts, clerkd of civil courts 
of record and clerks of criminal courts of record, and, 
therefore, the question presented is whether or not these 
officers are county officials. 

This question was answered with reference to county 
solicitors by the Supreme Court of this State in the 
case of State ex rel Murphy v. Barnes, 24 Fla. 29, where- 
in it was held that solicitors for criminal courts of rec- 
ord are county officers. 

In an advisory opinion to the Governor, reported in 
13 Fla. 687, county officers are defined as those whose 
general authority and jurisdiction are confined within 
the limits of the county in which they are appointed, 
who are appointed in and for a particular county and 
whose duties concern more especially the people of that 
county. 

It having been decided that county solicitors are coun- 
ty officers, it would seem to follow necessarily that prose- 
cuting attorneys for county courtB and clerks of courts 
in the several counties of this State are also county of- 
ficials. 

Respectfully, 

T. F. WEST, 
Attorney General. 



SHEEIFFS, WHEN MILEAGE NOT ALLOWED. 

■Tallahassee, Fla., May 30, 1917. 
My Dear Sir: 

Yours of the 28th instant has been received. 

It is my understanding that a sheriff is not entitled 
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to compensation for the mileage traveled for the purpose 
of making arrests in cases where the persons for whom 
he has warrants are not taken into custody. 
With kind personal regards, 

Yours very truly, 

T. F. WEST, 
Attorney General. 



JUSTICES OP THE PEACE, -irRIRDICTION. 

Tallahassee, Fla.. .June 12, 1917. 
My dear Sir: 

I have your communication of June 8th, relative to 
the jurisdiction of justices of the peace in counties where 
county courts exist, and in reply beg to advise that I 
am of the opinion that Section 22, of Article V, of the 
Constitution of this State as amended at the general elec- 
tion in 1896 fixes the jurisdiction of all justices of the 
peace in this State at $100 in civil matters. 

You will observe that Sections 2073 and 2074 of the 
General Statutes of Florida, in determining the jurisdic- 
tion of justices of the peace in this State, provide that in 
counties where there is no county court such jurisdiction 
in civil matters shall not exceed $100 but in counties 
where county courts have been established this juris- 
diction is fixed at $50. These statutes, however, were 
enacted prior to the provision of the Constitution, as 
above referred to, and would, therefore, lie modified ;md 
superseded by such provision. 

The Attorney General is not authorized to officially 
advise in matters of this kind. This is merely to assist 
\oii in arriving at a projier conclusion in the premises, 
which I shall take pleasure in doing at any time. 
Yours very truly, 

T. F. WEST. 

Attornev General. 
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BOARDS OP PUBLIC INSTRUCTION MAY BORROW 

MONEY, 

Tallahassee, Fla., June '20. MIT, 

My dear Sir: 

F have yonr communication of June KStlt, relative to 
the authority of boards of public instruction in this 
State to borrow money, and in reply beg to advise that 
such authority is now limited as provided in Chapter 
6828, Acts of 1915. Tina act in effect provide* that any 
board of public instruction in this State may borrow 
money to discharge any and all obligations existing prim- 
to July 1, A. D. 1915, and, in addition to discharging 
such obligations, the act carries the further provision 
that any board of public instruction may borrow for 
current expenses in each year a Bum not to exceed 81) per 
cent of the amount estimated by them to be required 
for the maintenance of the necessary common schools of 
their county for the next ensuing scholastic year, which 
must lie based on the estimate as made by the board us 
required in sub-section 14, of Section 347. of the General 
Statutes of Florida. 

The Attorney General is not authorized to officially 
advise in matters of this kind. This is merely to assist 
in arriving at a proper conclusion in the premises, which 
I sahll take pleasure in doing at any time. 
Yours very truly, 

T. F. WEST, 

Attorney General. 
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HABEAS CORPUS PROCEEDINGS, PAYMENT OF 

COSTS. 



Tallahassee, Fla., June 20, 1917. 



Dear Sir: 



Your letter of the 5th instant duly received, as fol 
lows : 

"As attorney for the Board of County Commissioners 
of Columbia County and at the Commissioners' request 
I write to get your opinion on the following: 

"Three members of the board were taken to Tallahas- 
see in custody of the Sheriff to appear before the Su- 
preme Court in Habeas Corpus Proceedings, where they 
were released from custody and the sentence imposed 
by the Circuit Judge for contempt of Court vacated. 

"The Sheriff now brings in a bill for mileage for him- 
self and three prisoners for ten cents a mile each way. 

"We would like to know whether the sheriff should 
charge mileage for more than one prisoner and actual 
railroad fare and expenses for the others, or whether 
he should have mileage for all three and himself to Tal- 
Iahasse and back, or whether there should be any mile- 
age charged for the Commissioners returning, they hav- 
ing been discharged in Tallahassee." 

Replying to above will state that Section 2254 of the 
General Statutes covers the matter as to cost in habeas 
corpus cases. It provides that the court, justice or 
judge before whom the prisoner is brought shall inquire 
into the cause of his imprisonment and shall either dis- 
charge him or remand him to custody and shall "either 
award against the prisoner the charge of his transpor- 
tation, not exceeding 15 cents per mile, and the costs 
of the proceedings, or shall award the costs in his fa- 
vor, or shall award no costs or charges against either 
party, as shall seem right." 
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By referring to the order discharging the petitioners 
in this case, I find that the Supreme Court adjudged that 
the County of Columbia should pay the cost in the Su- 
preme Court, which amounts to $12. However, the or- 
der did not mention the Sheriff's cost nor, in fact, any 
other cost in the proceedings. In other words, the Su- 
preme Court awarded no costs or charges against either 
party except as above stated. 

County Commissioners, as you know, are clothed with 
a wide discretion in auditing and approving bills of costs 
against the county. This is especially emphasized by Sec- 
tions 4064, 4066 and 792 of the General Statutes. They 
iu substance provide that the Board of County Commis- 
sioners before approving any bill against the county shall 
ascertain that no charge for anything except "actual 
and necessary services or actual and necessary expenses 
which may be chargeable against the state or county 
is contained therein." 

In this connection will state that it is very unusual 
for petitioners in habeas corpus cases to be physically 
produced before the 'Supreme Court, as the same is waiv- 
able without objections. In other words, as a matter 
of practice, it is unnecessary for them to be present, 
and this would seem to apply especially to these county 
commissioners. 

It will also be observed that Section 1737 of the Gen- 
eral Statutes, among other things, provides that no feeB 
shall be charged in any case or for any official service 
performed or claimed to be performed by any officer with- 
in the state "unless said fees be expressly authorized and 
their amount be specified by law." 

It does not appear that we have a statute which ex- 
pressly provides for the fees of the sheriff as shown in this 
case. As to whether or not this fee as stated in your let- 
ter is a legal and necessary charge against Columbia 
County rests largely within the discretion of the county 
commissioners of your county to determine, keeping in 

28 — A Mr. Gen. 
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view the above statutes and the service performed by 
the sheriff. However, it would seem reasonable at least 
for the county to pay the actual, necessary expenses in- 
cured by the sheriff and the three commissioners to and 
from Tallahassee. 

I note that you suggest that these men were discharged 
in Tallahassee, but the order of the court shows that they 
were not legally discharged from custody until some days 
after their return to Columbia County. 

You are no doubt aware that this office has no author- 
ity to officially advise in matters of this kind. However, 
in several instances where it was thought suggestions 
would aid in reaching an equitable adjustment of mat- 
ters, we have directed attention to certain applicable pro- 
visions of our statutes. 

Hoping this may assist you in arriving at a proper 
couelusion of the matter, I remain, 
Yours very truly, 

T. F, WEST, 

Attorney General. 



INSPECTORS OP MARKS AND BRANDS AND CON- 
STABLES OFFICERS. 

Tallahassee, Fla., June 29, 1917. 
Gentlemen : 

I have your communication of June 23d and in reply 
beg to advise that inspectors of marks and brands in 
this State are appointed by the Governor on recommen- 
dation of the board of county commissioners and are com- 
missioned for four years and have prescribed duties and 
compensations. 

Constables are elected by the people and are commis- 
sioned and have certain duties and compensations 
prescribed. 
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It therefore appears that both positions are offices 
and could not be held by one and the same person at the 
same time, as Section 15, of Article XVI, of the Consti- 
tution would thereby be violated. 
With kind personal regards, 

* Yours very truly, 

T. F. WEST, 

Attorney General. 



JUSTICES OF THE PEACE. WHEN MAY ISSUE 
WARRANTS FOR PERSON IX DISTRICT. 

Tallahassee, Fla., Jnly 5, 1917. 
Dear Sir: 

Your letter was duly received some time ago but nnder 
the pressure of official business answer has been delayed 
until now. 

It seems that you desire to know if a justice of the 
peace can issue a warrant for a person in another 
justice's district where the latter justice is not qna li- 
ned or is unable to try the case. 

* Replying to above will advise that Section 39rt0 of the 
General Statutes seems to cover your case. It is there 
provided that "In case a justice of the peace be disquali- 
fied or unable from any cause to try any criminal case, 
the same may be tried before any other justice of the 
peace of the connty, or before the county judge." 

The above would necessarily carry with it the author- 
ity to issue warrants and other process. 
Yours very truly, 

T. F. WEST, 

Attorney General. 
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CONSTABLES JURISDICTION. 

Tallahassee. Fla.. July 13, 1917. 



Dear Sir: 



Your letter of the 11th instant received asking infor- 
mation as to whether or not a constable has authority 
to make an arrest out of his district without first pro- 
curing a warrant from a justice of the peace or county 
judge. 

Replying to above will state that under Sections 1687 
and 3902 of the General Statutes the jurisdiction of a 
constable extends over the entire county under the re- 
strictions there merit ioued as to fees, etc. I would there- 
fore assume that you would have authority to make 
arrests without warrants (for such offenses as are 
enumerated in the statutes) outside the district for which 
you were elected or commissioned. 

The Attorney General has no authority to officially 
advise in matters of this kind and this is merely to 
assist you in arriving at a proper conclusion in the 
premises. 

Tours very truly. 

T. F. WEST, 

At torn ev General. 



COUNTY JUDGE— SUPER VISION OF DELINQUENT 

CHILDREN. 

Tallahassee, Fla., July 19, 1917. 
My Dear Sir: 

Your communication of the 17th instant asking, in ef- 
fect, for my opinion as to whether a '•County Judge has 
full power and authority to deal with dependent and 
delinquent children,'' has been received. 
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Keplving to your inquiry, I beg to advise that it is 
iny opinion that Section 1208b, Compiled Laws of 1914, 
places the duty upon the County Judge to exercise su- 
pervision or control of dependent and delinquent children, 
and that Sections 1208d, 1208j and 12081 provide the 
manner in which such doty may be performed. 

The Attorney General is not authorized to officially ad- 
vise in matters of this hind and therefore what is said 
in this letter cannot be regarded as an official expres- 
sion from this office 

Yonre very truly, 

T. F. WEST, 

Attorney General. 



TAX EXEMPTIONS UNDER CONSTITUTION. 

Tallahassee, Fla., July 21, 1917. 
My Dear Sir : 

Yours of the 18th instant has been received. 

I note your inquiry as follows: 

"Section 431 paragraph seven revised statutes reads 
as follows: 

" 'There shall be exempt from taxation property to the 
value of two hundred dollars to every widow dej>endent 
upon her own exertions, and to every person who has 
lost a limb or been disabled in war or by misfortune to 
that extent that it disqualified him from the performance 
of manual labor. 1 

"Please advise me at your earliest convenience if this 
law applies to persons residing in other States and own- 
ing property in thiB State." 

The constitutional provision on this Bubject is Sec- 
tion 9 of Article IX of the Constitution as amended at 
the general election of 1916 and reads as follows : 
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"Section 9. There shall be exempt from taxation prop- 
erty to the value of fire hundred dollars to every widow 
that has a family dependent on her for Bupport, and 
to every person who is a bona fide resident of the State 
and has lost a limb or been disabled in war or by misfor- 
tune." 

The latest statute on this subject is paragraph 7, of 
Section 4, of Chapter 5596 of the Acts of 1907, reading 
as follows: 

"Seventh, There shall be exempt from taxation prop- 
erty to the value of two hnndTed dollars in the county in 
which she asides, to every widow dependent upon her 
own exertions, and to every person who has lost a limb 
or been disabled in war or by misfortune, and dependent 
upon their own exertions to that extent that disqualifies 
him or her from the performance of manual labor." 

The constitutional provision increasing the amount of 
the exemption to $500 is of course controlling as to the 
amount, but tbe statute quoted above in providing that 
the exemption should be given "in the county in which 
she resides" shows conclusively that the legislature un- 
derstood that the exemption would be given to residents 
only of the State, and in my opinion you would be war- 
ranted in allowing this exemption to residents of the 
State only. 

The Attorney General, as you know, is not authorized 
to officially advise county officers and, therefore, this 
letter cannot be regarded as an official expression from 
this office. 

Tours very truly, 

T. F. WEST, 

Attornev General. 
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SCHOOLS, ELIGIBILITY OF WOMEN TO BE 
TRUSTEES. 

Tallahassee, Fla., August 3. 1917. 

Dear Madam: 

Your letter of August 1st, making inquiry as to 
whether women are eligible for the office of School Trus- 
tee in this State, has been received. 

Replying to your inquiry, I beg to advise that the 
question of the eligibility of a woman to hold the office 
of School Trustees seentB not to have been passed upon 
by the courts of this State. However, an advisory opin- 
ion, of our Supreme Court, to the Governor, which is re- 
I>orted in the 62 Fla. Sup. Ct. Report, page 1, also iu 57 
Son. Reporter, page 351, upon the question of the eligi- 
bility of a woman to hold the office of County Treasurer, 
throws some light upon the general question of the eligi- 
bility of women to hold office. In this opinion, among 
other things, the Court said : 

''There is no absolute connection between voters and 
officers, by which the qualifications for the latter should 
necessarily be determined by those for the former. Each 
ih regulated to its own end ; the former always by special 
provisions, the latter sometimes not at all, except, 8b in 
this state, the more Important political and judicial 
places. So that, as to all other officers, the people, in 
the absence of other requirements, are left to their own 
discretion, limited only by a common understanding, 
equivalent to law, that prohibits electing to office any 
person who is not in sdmewise a member of the body 
politic." 

I am of the opinion that an adult woman, who is a 
citizen and resident of this State, and who has not be- 
come disqualified under the Laws of the State, is eligible 
to hold the office of School Trustee. 
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The Attorney General has no authority to officially 
advise in matters of this kind, and this is merely to 
assist you in arriving at a proper conclusion in the 
premises. 

Very respectfully, 

T. F. WEST, 

Attorney General. 



COSTS IN JUSTICE OF PEACE OF COUNTY 
JUDGES' COURTS. 

Tallahassee, Fla., August 18th, 1917. 

My Oear Sir: 

Your letter of the 12th instant relative to certain mat- 
ters pertaining to costs which have arisen in your court 
has been received and noted. 

Chapter 5651, Acts of 1907, Laws of Florida, which 
amends Section 1072, General Statutes 1906, provides as 
follows : 

"In all cases of Justices of the Peace and County 
Judges in this state shall require payment in advance 
or security for costs of process service of the same 
and of examination unless the party applying for a war- 
rant shall make an affidavit of insolvency and of sub- 
stantial injury, to person or property, by him suffered, 
in which case process shall issue without payment of 
costs." 

This Section of the law provides for Justices of the 
Peace and County Judges arranging for the payment of 
their costs in advance, aud its provisions should be fol 
lowed. 

In cases where the crime is of a public nature, such 
as the violation of the local option law, the section above 
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quoted is not applicable, but it has reference to those 
classes of crimes where the complaining witness has 
suffered special damage in bis own person or private 
property. See thiB case of Simmons et al. vs. State 
ex rel. P. W. Tew, 71 Fla. 340. 

Boards of County Commissioners have considerable 
discretion in dealing with matters of this kind; the 
Attorney General has no authority to supervise their 
action, in such matters, and it would hardly be proper 
for me to say that they are ia error in any given caBe. 
Yours very truly, 

T. F. WEST, 

Attorney General. 



OFFICES— JUSTICES OF PEACE, POSTMASTEK. 
Tallahassee, Fla., September 5th, 1917. 
My Dear Sir: 

Your letter of the 3rd instant addressed to Honorable 
Sidney J. Catts, Governor, has been transmitted to this 
office for attention and reply. 

I understand your inquiry to be as to whether a per- 
son may be a Justice of the Peuce and Postmaster at 
the same time under the Laws of Florida. 

In reply I beg to advise that it appears that the sub- 
ject matter of yonr inquiry is covered by Section 15 of 
Article XVI of the Constitution of the State of Florida, 
which reads as follows: ■ 

"No person holding or exercising the functions of any 
office under any foreign government, under ihe govern- 
ment of the United States, or any other state shall hold 
any office of honor or profit under tfce government of this 
state; and no person shall hold, or perform the tunc- 
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tions of, more tliau one office under the government of 
this state at the same time." 

In view of the provisions of the Constitution above 
quoted, ami in view of the fact that jutiees of the peace 
are officers under the laws of this state, and that post- 
masters are officers appointed by the postoffice depart- 
ment of the United States, it appears that the same 
I^erson could not hold or exercise the duties of such of- 
fices at one and the same time. 

The Attorney Geenral is not authorized to officially 
advise in matters of this kind, and, therefore, you cannot 
consider this an official expression from this office. This 
Is merely to assist you in arriving at a proper conclusion 
in the premises, which I shall take pleasure in doing at 
any time. 

Yours Very truly, 
VAN C. SWEAR INGEST, 

Attorney General. 



ROAD DUTY EXEMPTIONS. 

Tallahassee, Fla., September 24, 1917. 
Dear Sir: 

Your letter of the 17th instant, asking if a man who 
owns no real estate is subject to road duty in this State 
has been received. 

In reply I beg to advise that the only exemptions from 
road duty in this State of which I am aware are defined 
in Chapter 6880, Acts of 1915, section 1 of which reads 
as follows : 

'^Section 1. That Section Eleven of Chapter 6537, Acts 
of 1913, be and the same is hereby amended to read as 
follows : 
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"Section 11. All persons who shall have lost a limb, or 
shall be incapacitated by physical disability from earn- 
ing a livelihood by ordinary manual labor, which dis- 
ability shall be of such character as to disable them at all 
times from so earning a livelihood by manual labor, per- 
sons of unsound mind and ministers in charge of a 
church, and persons who have performed their full pro- 
portion of road work in any other county or district or 
road subdivision and persons who shall have been pre- 
viously exempted by reason of having reached the age of 
forty-five years, and residents of an incorporated city or 
town, and persons paying a general road, or sub-road or 
bridge district tax on real estate or personal property, 
shall be exempt from road doty under the provisions of 
this act." 

All persons included under or covered by the law as 
above quoted would be exempt from road duty in this 
State unless you have some local or special law applying 
to your county that would in some way alter these exemp- 
tions. I am not aware of any such local law. 

The Attorney General is not authorized to officially 
advise in matters of this kind. This is merely to assist 
you in arriving at a proper conclusion in the promises, 
which I shall take pleasure in doing at any time. 
Yours very truly, 

VAN C. 6WEARINGEN, 

Attorney General. 
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Dear Sir: 



SCHOOLS, USE OF FUNDS. 

Tallahassee, Fla,, October 19th, 1017. 



I am in receipt of your letter of the 15th inst. as fol- 
lows: 

"A Junior High School is a school carrying ten grades. 
A Senior High School is a school carrying twelve grades. 
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Can i[u' trustees of a Junior High School appropriate 
the funds of a Special Tax 'School District towards pay- 
ing the board or tran sport ation of pupils who have com- 
pleted the course in the Junior High School and desire 
to attend a Senior High School in another Special Tax 
School District?" 

Replying to your inquiry, I beg to advise that I do not 
think the trustees of a Junior High School are authorized 
to pay the board or transportation of pupils who have 
completed the course in the Junior High School, to attend 
a Senior High School. See Sections 409 and 413, Compiled 
Laws, 1914. 

Yours very truly, 

VAN C, SWEARINGEX, 

Attorney General. 



COSTS TO BE TAXED AGAINST DEFENDANT. 

Tallahassee, Fla., November 1, 1917. 

Dear Sir: 

. - 

I am in receipt of your letter of the 29th ult., as 
follows : 

"The Board of County Commissioners of Bay County 
recently employed an attorney under the act of 1917 to 
prosecute cases in the County Judge's Court. Said 
attorney to he paid as follows: 

•$4.00 per conviction, total amount paid said attorney 
not to exceed ?600.00 jwr year.' 

Please advise if this $4.00 attorney fee can be taxed 
against the defendant on conviction. 

Also please advise if the cost of feed of a prisoner in 
jail can be taxed against him, that is the cost of feed 
from the time of incarceration to the date of conviction." 
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Replying to your inquiry, I beg to advise that I do not 
think it was the intention of the legislature, tinder Chap- 
ter 7331, Laws of Florida, Acts of 1917, to authorize the 
Board of County Commissioners, where they employ an 
attorney under the provisions thereof to provide for such 
attorney's compensation by having it taxed as costs 
against deefndants who may be convicted in the County 
Judge's Court, Tbe latter part of Section 2 says that the 
salary of such attorney shall lie payable monthly oul of 
the Fine and Forfeiture Fund of the County. 

I do not think that the cost of feeding a prisoner while 
in jail shrould be taxed against him as costs. 

The Attorney General is not authorized to officially 
advise in matters of this kind, therefore you understand 
that this cannot be considered as an official expression 
from this office. 

Yours very truly, 

VAN C. SWEAR INGEN, 

Attorney General. 



ROADS, TAXES, SPECIAL TAX DISTRICTS. 

Tallahassee, Fla., October 31st, 1917. 
Dear Sir: 

Your letter of the 29th inst.. to Judge T. F. West in 
reference to the contents of a former communication of 
this office to the Governor relative to the application of 
road funds in counties having Special Tax Road Districts, 
has been referred to me for 'reply. 

The question asked by one of your County Commission- 
ers was, whether or not all road taxes collected in a spe- 
cial road and bridge district have to he spent in that dis- 
trict for the repair and upkeep of the roads and bridges 
within that district. 
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These matters are usually answered hurriedly — not be- 
ing duties required of the office, but a courtesy which has 
usually been extended when time would permit. 

Our statement was, that Section 4 of Chapter 6879, 
Laws of 1915, provided that all special tuxes assessed and 
collected upon property within the said road and bridge 
district should be applied solely and exclusively to the 
roads and bridges in this special district. Uf course, the 
above has reference only to special road taxes. Then I 
made the further statement that: "The above does not af- 
fect, in any way, the levy and collection of the general 
county road taj: over the county, which is to be applied 
by County Commissioners over the entire county for the 
repair and upkeep of all of the roads, including any that 
may be in the special road district. 

I do not see any material difference in the meaning of 
the quoted language and that you suggest in your letter 
of the 29th. It seems that 1 did not make myself clear. 
My view is, that all special district taxes must, of course, 
be applied solely to the roads and bridges in the special 
district, or, to the retirement of bonds, when bonds are 
issued. 

The fact that a special road tax district is created does 
not prevent the levy and collection of a general county 
road tax on property within the district, neither does it 
prevent the district receiving its due proportion of the 
general couniy road fund. It seems that the special tax 
district fnnd Mas only intended to supplement the gen- 
eral county road fund, which should be applied to roads 
in the district as though the district had not been crea ted. 
In fact, the statute says the district shall be entitled to 
receive its "due proportion" of the county tax levied for 
general road purposes. As to what is to be considered 
a "due proportion," that is purely a matter of equitable 
construction to be applied to the circumstances in each 
case. 

Yon are, of course, aware, as suggested above, that this 
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office has no authority to officially advise any officers 
or persons except those named- in the Constitution and 
statutes of this State, and suggestions have only been 
made -when we thought it would aid persons interested 
in reaching a proper conclusion as to their duties. 
Yours very truly, 

VAN C. 8WEABIXGEN, 

Attorney General. 



STATE BOARD OF HEALTH, VACCINATION. ETC. 

Tallahassee, Fin., November 14, 1917. 
Dear Doctor: 

I am in receipt of your letter of the 6th instant, and 
note what you have to Bay therein. 

As I understand your inquiry, you desire to know 
whether the State Board of Health has the authority to 
adopt rules and regulations providing for compulsory 
vaccination, and whether or not such Board has the 
power to debar children from the Public Schools of the 
State. 

Replying to your inquiry I beg to advise that Section 
2, of Article XV, of the Constitution of Florida provides 
as follows : 

"The State Board of Health shall have supervision o." 
all matters relating to public health, with such duties, 
powers and responsibilities as may be prescribed by 
law." 

Section 1122 or the General Statutes of Florida, 1906, 
provides as follows : 

"It shall be the duty of the State Board of Health to 
formulate such rules and regulations for the preserva- 
tion of the public health as. in their judgment, they may 
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deem necessary, and to meet upon the first Monday in 
May of each year to formulate such additional rules and 
regulations for the preservation of the public health, as 
their experience may suggest, and they shall have the 
same published in such place and in such manner as they 
may deem best to give greatest publicity to the same." 

Section 1 and 2, of Chapter 6S29, Laws of Florida, Acts 
of 1915, provide as follows: 

"Sec. 1. The State Board of Health shall have super- 
vision over all matters pertaining to the medical in- 
spection of school children in Florida, with such duties 
and powers as are prescribed by law pertaining to Public 
Health, and all school children shall be examined as to 
their physical condition at least once during each school 
year. 

"Sec. 2. It shall lie the duty of the State Board of 
Health, as soon after the passage of this Act as practi- 
cable, to formulate and adopt such rules and regulations 
as will be necessary to provide for thorough and uniform 
medical inspection of school children in Florida, as pro- 
vided in Section 1 of this Act." 

From the above quoted provisions of law it appears 
that the State Board of Health has the power to make 
such rules and regulations, as, in their judgment, they 
deem necessary for the preservation of the public health. 

Whether or not the State Board of Health has the 
authority to make rules and regulations excluding 
children who have not been vaccinated, from the public 
schools of our State has never been passed upon by the 
courts of this State. In some States it has been held 
that a State Board of Health cannot, under power to 
make regulations for the prevention of the introduction 
of smallpox into, and the suppression thereof in, the 
State, when smallpox is not prevelant in the community, 
require vaccination of children as a condition to their 
admission to the public schools. 
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State ex rel. Adams v. Burdge, 
95 Wis. 390, 37 L. K. A. 157, 
Aid. St. Kep. 123 70 N. W. 347. 
Patts v. Breen, 
167 111. 67, 39 L. B. A. 152. 

Unless such power is clearly conferred, local bodies 
may not require vaccination io the absence of smallpox, 
or an apprehension of an immediate outbreak thereof. 
Note 17 L. B. A. (N. S.) p. 710. 

The case of People ex rel. Jenkins v. Board of Educa- 
tion, 17 L. R. A. (N. 8.) 709, and notes thereto is in- 
structive upon this subject and seems to hold to the view 
that vaccination cannot be made a condition precedent to 
the admission of children to the public schools, unless 
expressly made so by Statute. 

In view of the above and other decisions of the courts 
upon this subject I doubt very much the authority of the 
State Board of Health to adopt rules and regulations re- 
quiring children to be vaccinated before they may attend 
the public schools of this State. 

The Attorney General is not authorized to officially 
advise in matters of this kind, therefore this letter can- 
not be considered as an official expression from this office. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



BONDS—DISPOSITION OF PROCEEDS. 

Tallahassee, Fla., December 7th. 1917. 
Dear Sir: 

I am in receipt of your letter of 1he 20th of November 
enclosing certified copy of call for bond election in Ham- 
ilton County, and note your request for my opinion as to 

2R— Atty. fJen. 
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whether or not the Commissioners or anyone else will have 
the right to divert any of this money to any other road 
than that road upon which the call says it shall be ex- 
pended. 

Replying to your inquiry, I beg to advise that Section 
796 of the General Statutes of Florida provides as fol- 
lows : 

"796. DISPOSITION OF PROCEEDS.— The proceeds 
of all bonds sold for money shall be paid over to the coun- 
ty trustees, to be distributed by them for the purposes 
for which such bonds were sold, and for no other pur- 
pose." 

From this provision of law it appears that the proceeds 
from the sale of county bonds should be used for the 
purpose for which such bonds were sold. 

Please pardon my delay in answering your communi- 
cation, as I have been absent from the city on official 
business for ten days and have just been able to give 
the matter my attention. 

I am returning call to you herewith. 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



COUNTY COMMISSIONERS NOT AUTHORIZED TO 
PAY EXPENSES OF DELEGATES TO MEETING 
OF STATE ROAD DEPARTMENT. 

Tallahassee, Fla., December 12, 1917. 
Dear Sir : 

I am in receipt of your letter of the 10th instant asking 
to be advised as to whether the County Commissioners are 
authorized to appropriate money of the county to pay 



expenses of delegates to a meeting of the State Boad De- 
partment. 

Replying to your inquiry, I beg to advise that I do 
not think the law authorizes the expenditure of county 
funds for »ueh purpose as above mentioned. 

You understand, of course, that the Attorney Gen- 
eral is not authorized to give opinions on matters of 
this kind, therefore, the above cannot be considered as 
an official expression from this office. 
Yours very truly, 

VAN C. 'SWEARINGEN, 

Attornev General. 



TAX COLLECTOR NOT TO BE PAID PROM SCHOOL 

FUNDS. 

Tallahassee, Fla., January 16, 1918. 
Dear Sir: 

Your letter of the 12th instant duly received making 
inquiry of this office as to whether or uot the commis- 
sions of the County Tax Collector for the collection of the 
taxes of Special Tax School Districts should be paid from 
county funds or from the funds collected in the Tax 
School Districts. 

Replying to the above, will advise that Seeiton 15 
of Article 12, of the Constitution of Florida, provides 
that the compensation of all county school officers shall 
be paid from the school funds* of the respective coun- 
ties. 

It has been uniformly held by this office, and I con- 
cur in that view, that a Tax Collector is not a School 
Officer, and that his compensation should not be paid 
from the County School Funds. In my opinion, the same 
rule applies as to the Special Tax School District Funds. 
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This, of course, U not to be considered as an official 
opinion from this office, as the Attorney General is not 
authorized to officially advise county officers in matters 
of this kind. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 






COUNTY SUPERINTENDENT OF PUBLIC INSTRUC- 
TION, SALARY. 

Tallahassee, Fla., March 18, 1918. 
Dear Sir: 

I am in receipt of your communication of the 16th in- 
stant wilh statement enclosed showing amount of receipts 
of your county for school purposes, and note that you 
desire to know whether you should be reimbursed to the 
amount of $25.00 per month for the past two or more 
years to make your salary be in accordance with Chap- 
ter 5658. Laws of Florida, Acts of 1907. 

Itt'plying to your communication, I beg to advise that 
under Chapter 5658, Acts of 1907, it is provided that in 
counties where the receipts for school purposes annually 
are more than $70,000.00 and less than $100,000.00 the 
salary shall be not less than $150,(10 per month. I will 
say, therefore, that under the circumstances your salary 
as County Superintendent of Lee County should be not 
less than $150.00 per month for the year in which the re- 
ceipts for school purjtoses annually amounted to more 
than $70,000.00 and IeB« than $100,000.00, the exact 
amount to be fixed by the Board of Public Instruction 
under Section 347 of the General Statutes. 

I should think if during these years where the re- 
ceipts have been more than $70,000.00 a vear you have 
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been receiving only $125.00 per month that you would be 
entitled to an amount sufficient to make your salary for 
such years correspond with the amount provided for in 
the statute. 

Of course, you understand the Attorney General is 
not authorized to give official opinions to county officers 
and therefore this communication should not be consid- 
ered as an official expression from this office. 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



SPECIAL TAX SCHOOL DISTRICT, BOXI) I88UES. 

Tallahassee, Fin., March 25, 1918. 
Dear Sir ; 

I have your letter of the 23d instant in which you 
ask tiie following question: 

"First Tax School District voted hundred thousand 
dollars bonds for building and equipping school in the 
district and it carried with a geat majority. Since con- 
tracting for buildings, etc., we found that the assessment 
of five mills did not take care of interest and sinking 
fund and we have been compelled to advance several 
thousand dollars from the general school funds to meet 
obligations contracted for under the bond issue. The 
questions are: Should the Tax Assessor not raise assess- 
ment in the district to take care of bond issue, and 
should the first district not be compelled to pay back to 
general funds what has been advanced for contracts 
under bond issue. Or should the school in district be 
run accordingly to the distiict's income?" 

The s hit in i' on this subject is Section 15, of Chapter 
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6542, Acts of 1913, as amended by Section 2. of Chapter 
6967, Acts of 1915, Laws of Florida, which reads as 
follows : 

"Whenever any special school tax district bonds shall 
have been issued in pursuance of this Act, it shall be the 
duty of the Board of County Commissioners of said 
county to levy annually a tax upon all real and personal 
property, railroad, telegraph and telephone line, owned 
or situated within said Special School Tax District, not 
to exceed five mills on the dollar in any one year suffi- 
cient to raise and pay the interest on said Special Tax 
School District bonds and sufficient to create the sinking 
fund for the payment of principal of said bonds at matur- 
ity of same, which sinking fund shall be provided for 
by resolution of the County Board of Public Instruc- 
tion before the issuing of any bonds. All Special Tax 
School District taxes for the payment of interest and to 
create a sinking fund for the retirement of said bonds 
shall be assessed, equalized and collected upon taxable 
proj^erty in the Special Tax School District liy the same 
officers and in the same manner as is provided liy law 
for the assesment, equalization and collection of other 
county taxes. And the Board of County Commissioners 
shall levy and have collected from all taxable property 
within the Sj>ecial Tax School District a special tax 
herein provided for. and until all bonds issued in pur- 
suance hereof shall be paid and retired, and all money 
now in the hands of any County Treasurer of this State 
which has been collected on account of the interest and 
sinking fund for any Special Tax School District, or 
which may hereafter be turned over to any County Treas- 
urer for the | ur poses mentioned above shall be imme- 
diately turned over to the bank selected as said deposi- 
tory for that district's funds by the County Treasurer 
upon his being so untitled by the Board of Public In- 
struction that the said depository has been selected and 
has qualified as herein provided, and provided that after 
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the first day of January, A. D. 1917, it shall be the duty 
of the County Tax Collector to turn over to the Baid 
depository as designated by the Board of Public Instruc- 
tion all money collected for the Interest and Sinking 
Fund of nil bonds issued and outstanding against any 
such Special School Tax District. 

'•Second. The County Board of Public Instruction 
shall have power at all times to invest the Sinking Fund 
collected for the retirement of any bonds of any district 
in the bonds of another Special School Tax District of 
the same county; Provided, said bonds shall be purchased 
at par, and the board shall have further right to invest 
the Sinking Fund of any district in any municipal or 
county bonds of the county under its jurisdiction, pro- 
vided that the said bonds shall be of such date and ma- 
turity that they will mature on or before the date of the 
maturity of the district's bonds, with whose Sinking 
Fund they have been purchased, and provided further, 
that it shall be the duty of the County Board of Public 
Instruction before investing the Sinking Fund as here- 
in provided to seenre the opinion of the Attorney Gen- 
eral of the State of Florida, approving the legality and 
validity of the bonds to be so purchased, and no bonds 
shall ever be purchased by any board which have not 
been entirely and fully approved by the opinion of the 
Attorney General as herein provided. Provided, always, 
that the hoard shall have the right to keep the Sinking 
Fund on deposit earning the rate of interest agreed 
upon until such time as in their judgment they may be 
nble to invest it in bonds to better advantage as herein 
provided for." 

"Third. It shall be the duty of the Board of Public 
Instruction to prepare annually on or before the 30th 
day of June of each a year a separate report for each 
district having issued bonds, in which they shall state 
the amount of money received for said bonds, the amount 
of money expended from the proceeds, the amount on 
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hand, the amount of money collected for interest and 
sinking funds of said honds, the amount expended, the 
amount invested and enumerating the kind nnd amout 
of securities held therefor, describing the same separate- 
ly and giving such other information as may be neces- 
sary to fully explain the financial condition of the dis- 
trict, which report shall be published at length in a 
newspaper of general circulation of the district or the 
county in which the district is located." 

You will note that the duties of the board of your 
County Commissioners are definitely net out in this 
Statute. 

If the district referred to has issued bonds in such 
amount that the interest cannot be paid when the maxi- 
mum millnge allowed by law is levied, it is not a defect 
in the law. You have simply made a miscalculation of 
the ability of the district to pay, and it would lie well, 
perhaps, to take up the matter with the owners of the 
bonds, if they have been sold, and try to work it out. 

A special school tax district or any other political sub- 
division of the state is, as a practical matter, limited 
just as an individual is in the obligations which it should 
incur by its ability to pay, and the question of its abil- 
ity to hike care cf an obligation should necessarily be 
considered before the obligation is incurred, 

I do not know of any way by which the amount of 
income from taxes conld be increased to cover this in- 
terest and sinking fund of this bond issue unless the 
:i>m ssmeut of tin* property in the district as to valua- 
tions was raised, but this could not arbitrarily be done 
Under the law. I do not think the general school fund 
should be expended upon contracts made under the bond 
issue. 

You will understand, of course, that the Attorney 
Geenral is not authorized to advise in cases of this kind 
and while I necessarily reply to a great many inquires 
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from County Officers, such replies cannot be regarded as 
an official expression from this office. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



TAXATION, ASSESSMENT OF LAND SEPARATE 
FROM BUILDINGS THEREON, 

Tallahassee, Fla.. March 28. 1918. 

My dear Sir: 

I am in receipt of your letter of the 27th instant which 
is in part as follows: 

"Certain property having been leased to a ship-build- 
ing corporation for three years and at the time the lease 
was made the property being vacant, and since certain 
improvements having been added in the nature of build- 
ings and, etc., I am at a loss to know as to whether it is 
posible under the law to make a separate assessment for 
the buildings aside from the actual assessing!* on the 
real estate. 

"I am informed that the party to the lease did not 
make any provision for the payment of the taxes and 
unless the real estate and buildings can be separably 
assessed this would work n hardship on the owners of 
the property. 

"The lease in part reads as follows: 'All structures 
erected upon the leased ) remises shall remain the prop- 
erty of the lessee and may he removed at the expiration 
of the term.' " 

Mr. Cooley in his work on Taxation, Vol. 1, page <i33, 
lays down the following doctrine: "Where land is owned 
by one person and buildings thereon hy another, the two 
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are to be separately assessed, and the assessment of the 
buildings as real estate is proper." 

Section 439 of the General Statutes of Florida, 1906. 
defines real property as follows: 

"Real property, for the purpose of taxation, shall be 
construed to include landR and all buildings, fixtures 
and other improvements thereon * * V 

From the statement contained in your letter regarding 
the lease of this property, it would appear that it was 
evidently the intention of the parties therein that the 
buildings to be erected on said land should remain the 
property of the lessee and if such is the case then I think 
that it would he subject to assessment separate and apart 
from the property of the lessor. 

Of course, you understand that the Attorney-General is 
not authorized to give official opinions to county officers, 
therefore what is here said cannot be considered as an 
official expression from this office. 

Vours very truly, 

VAX C. SWEARINfiKN. 

Attorney General. 



ROADS— SPECIAL TAX DISTRICTS. FUN US TO BE 
USED IX DISTRICTS. 

Tallahassee, Fla., April 20, 1018. 

Dear Sir: 

I am in receipt of your communication of the 17th 
instant, and note that you desire to know whether the 
funds collected in a Sped*] Tax Road District should be 
used by the County Commissioners in that district, or 
whether they may l>e used any where iu the county. 

Replying to yonr communication. I beg to advise that 
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funds raised in a Special Tax Road District by special tax- 
ation should be used within said district. 

Of course, you understand that the Attorney General 
is not authorized to officially advise in matters of this 
kind, therefore this communication cannot be considered 
as iiii official expression from this office. 
Yours very truly, 

VAN C. 6WEARINGEN, 

Attorney General. 



BOND TRUSTEES— COMPENSATION. 

Tallahassee, Fla.. April 30, 1918. 
Dear Sir: 

I am in receipt of your letter of April 2Gth in which 
you ask me to advise you as to what effect Chapter 1982, 
Laws of Florida, Acts of lilla, has when construed in con- 
nection with Section 804, as the same relates to the 
question of the compensation of trustees of bond funds 

Replying to your inquiry, I beg to advise that this 
question, so far as I am advised, has not been before 
the courts of this state for determination, but inasmuch 
as Section 804 providing for the compensation to be al- 
lowed bond trustees was enacted prior to the time of 
the abolishing of the office of County Treasurer, it occurs 
to me that even though the latter office has been abol- 
ished, Section 804 would govern in the matter of fixing 
the compensation of bond trustees. If this be not the 
case then it would appear that there is no provision for 
paying them any compensation for their services. I as- 
sume that it was not the intention of the legislature to 
repeal the law providing for the compensation of the 
bond trustees, for if such had been its purpose there 
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would doubtless hare been an independent law govern- 
ing the subject. 

Of course, you understand the Attorney Geenral is 
not authorized to render official opinions in matters 
of this kind, therefore this communication cannot be 
considered as an official expression from this office. 
Yours very truly, 

VAN C. SWEARING EX, 

Attorney Genearl. 






CONSTABLES, PUT IE S OF. 

Tallahassee, Fla., May 23. 1918. 
Pear Sir: 

I am in receipt of your letter of the 16th instant in 
which you ask several questions with reference to your 
duties. 

Replying to your communication, I beg to advise that 
the Sheriff has jurisdiction over the entire County and, 
of course, he would have rights in any Justice of the 
Peace Court, but I should think that they should be used 
with due consideration for the Constable of the District 
where the Court is being held. 

Section 1689, General Statutes of Florida, provides 
that Constables shall be paid the same fees as are allowed 
Sheriffs for like services. 

I do not think that a Justice of the Peace should arbi- 
trarily appoint a special constable to serve papers with- 
out some good reason, especially when the regular Con- 
stable is qualified and accessible to perform such duties 

You understand, of course, the Attorney General is 
not the legal advisor of County Officers, and what is 
here said cannot in any sense be considered as an official 
expression from this office. 1 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 
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SENTENCE, MAY BE MODIFIED. 

Tallahassee, Fla., September 14, 1918. 

My dear Mr. Alexander: 

I have your letter of the 10th instant with reference 
to the question of whether a Judge could change or 
modify a sentence before the adjournment of the term of 
court at which such sentence was pronounced. 

Replying to your communication I beg to advise that 
it is very generally held that a sentence may be modified 
during the term at which it was pronounced, but not 
after the adjournment of the term. The case of Tillman 
vs. State, 58 Fla. 115 holds to this view. 

With kind personal regards and best wishes, I am 
Yours sincerely, 

VAN C. SWEARING EN, 

Attorney General. 



PRIMARY ELECTIONS— TIME FOR FILING EX- 
PENSE ACCOUNTS. 

Tallahassee, Fla., May 28, 1918. 

Dear Sir: 

Your letter dated May 17th has just been received, and 
in reply beg to state that a candidate for a county of- 
fice may qualify by filing his oath with the clerk of the 
Circuit Court not later than twenty days before the pri- 
mary. Between the 30th and 25th day before the pri- 
mary he must file his first campaign expense account 
with the clerk. Between the 12th and 8th day before 
the primary he must file his second expense account, 
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uud not later than ten days after the primary he must 
file his third expense account. These expense accounts 
are govened by Section 19 of Chapter 6470, Laws of Flor- 
ida, Acts of 1013. The oaths of the county candidates 
are governed by Section 26 of Chapter 6469, Laws of 
ioiitla, Acts of 1913. 

Yours very truly, 

VAX C. SWEARING EN, 

Attorney General. 



COUNTY COMMISSIONERS— NOMINATION AND 
ELECTION. 

Tallahassee, Fla., February 14, 1918. 

Dear Sir: 

Replying to your letter of February 11th, beg to advise 
that County Commissioners are nominated in the pri- 
mary by the vote of the district in which they live. They 
are elected in the general election by the voters of the 
county at large. 

Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 



Bear Sir: 



FISH DEALER, LICENSE. 

Tallahassee, Fla.. February 18. 1918. 



I have your letter of the 15th instant in which yon 
desire to know whether or not you can peddle fish with- 
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out a license from the County or City, unci note that yon 
have a State license for Helling fish at retail and that it is 
provided in Raid license that no Ci x y or County can 
impose any further license tnx on fish. 

Replying to your communication. I beg to advise that 
under the provisions of Section 14, of Chapter 6877, Law« 
of Florida. Acts of 1915, it is provided that no other tax 
than the State tax is required of fish dealers. 

I am informed that the holding of the Commissioner 
of Agriculture on this matter is that where a [person has 
n license to sell fish as a retail dealer that such license 
only authorizes him to have one place of business. That 
is to say. if lie has a regular fish market that he could 
not in addition to the market peddle his fish also, bat 
thnt if he has no anch market and only wishes to peddle 
them that he may do so. 

Yours very truly. 

VAN C. SWEARING EN, 

Attorney Genera I. 



REGISTRATION OFFICERS, COMPENSATION. 

Tallahassee, Fla., February 18, 1918. 
Dear Sir: 

Your letter of the 15th inst., duly received, in which 
you requested information as to the compensation allow- 
able under the law to District Registration Officers, and 
cnlling attention to Chapter 5614, Laws of 1907, Section 
14, of Chapter 6469, Laws of 1913, and Section 1, of 
Chapter 6874, Laws of 1915. 

Replying to the above, my view is that that portion of 
Section 1, of Chapter 6874, Laws or 1915, which contains 
a stipulation as to the maximum limit of twenty-five 
cents for the registration of any voter is valid, even 
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though this provision was formerly contained in Section 
14, of Chapter 6469, the same not being amended by direct 
reference in the Law of 1915. In any event, it is a rule 
that statutes should be treated as valid until declared 
invalid by a court having proper jurisdiction and author- 
ity. This would leave the County Commissioners to fix 
the compensation of Deputy Registration Officers with a 
limit not to exceed twenty -five cents for reigstration in 
any precinct. While this may work a hardship in a few 
precincts there are many instances in the State where 
the privilege of fixing compensation, where the precincts 
are very small, has been abused. 

I hardly concur in your view that this provision in 
Section 9, as amended by Section 1, of the Acts of 191a, 
was primarily intended to apply only to precincts in 
counties having cities of over twenty-thousand popula 
tion, but that it was intended to apply to all precincts 
throughout the State, 

Hoping that the above will aid you in the matter, I beg 
to remain, 

Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 



PRIMARY LAW— WHEN TWO CANDIDATES RE- 
CEIVE THE SAME NUMBER OF VOTES. 

Tallahassee, Fla., February 23, 1918. 

Dear Sir: 

I am in receipt of your communication of Ihe 20th in- 
stant with reference to the city election held in White 
Springs, and note the result as stated by you; and also 
vonr inquiry as to the provision of the Bryan Primary 
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Law with reference to t\w counting M first and second 
choice votes In ruses where there tire tie votes as set out in 
your communication. 

Kepi ring to your communication, I beg to advise that 
under tlie priiriftiorirt of Section 50, of Chapter G469, Laws 
of Florida 'which is the Bryan Primary Law) it is pro- 
vided that in fiBOtl as outlined in your letter where 
two persons who receive the highest number of votes. 
both receiving an equal h inn tier where counting both the 
ttrst and second choice votes of said candidates, that the 
person who receives the highest number of first choice 
votes shall be declared the nominee. 
Yours very truly, 

VAN a SWEAH1NGEN, 

Attorney General. 
■ - 



■ 
REGISTRATION OFFICER— FEE8. 

■ 
^Tallahassee, Fla_ March 15, 1918. 
I ►ear t*ir: 

■ 
I am in receipt of your letter of the 13th instant, ami 
in reply thereto beg to advise that Section 18 of Chapter 
6 it ;;i. Laws of 1913, .provides for the compensation al- 
lowed *uper visors of registration in furnishing copies of 
the names of voter*. This section reads as follows-. 

"The said regis teas shall be public record**. Every cit" 
izon shall ;be allowed to examine the General County 
Register- an4 each of: the precinct' registers, while they 
ace in ilic ciisindv of the Supervisor of.fiefnstrattoa, but 
shall .not be allowed to make copies or extracts therefrom. 
The Superrianf.of, Registration shall furnish cdpies of the 
names, occupations and' residences of any electors u ji- 
nn payment /.toi him' of peifs/mahle compensation there- 
for, not-. exceeding/ the customary fees for cojiying pa- 

so— Atty. f>n. 
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pel's iu the office of the clerk of the Circuit Court, but 
shall not furnish in writing any other information con- 
tained in said registration books," 
Yours very truly, 

VAN C. SWEARIN'GEX, 

Attorney General. 



POLL TAX. 
Tallahassee, Fla., March 20, 1918. 



Dear Sir: 



I am in reecipt of your letter of the 18th instant with 
reference to the question of when a man should pay his 
poll tax in order to be able to vote at the elections in tbis 
State. 

Keplying to your communication I beg to advise that 
poll tax should be paid on or before the second Saturday 
of the month immediately preceding the date of the 
election to entitle him to vote. This rale applies to gen- 
eral and special elections, and includes all poll or capi- 
tation taxes for the two years immediately preceding 
the year in which the election is held. 

The Supreme Court decision to which you refer, State 
ex rel. v. White, 73 Fla. 426, is upon the question with 
reference to the meaning of the word " ; month" as used iu 
the Statute, and is held to mean a calendar month, or 
that date and the corresponding date of the next pre- 
ceding month by name. In this case an election was 
called to be held on March 20, 1917, and the Court said 
that the second Saturday of the month preceding the day 
of election was the third day of March. I would suggest 
that you obtain a copy of this decision and read it. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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BANKS— TAXATION. 

Tallahassee, Fla., March 21, 1918. 

* 
Dear Sir ; 

■ / 

i 
I have your letter of the 20th inst. with reference to 

the matter of the assessment of the property of the First 

National Bank of Panama City, and note what you have 

to say with reference thereto. 

Replying to your communication, I beg to advise that 
as I understand the law with reference to the assess- 
ment of property of National Banks the real estate is 
assessed against the bank and the shares of stock are 
assessed against the individual owners thereof. 

In an opinion from this office dated October 10, 1914. 
to the State Tax Commission, former Attorney General 
West wrote as follows : 

"In my opinion, the fact that a part of the capital stock 
or surplus of a National Bank may be invested in tax ex- 
emption bonds does not affect the value of the shares of 
stock of such banks for the purpose of taxation, and the 
value of the bonds should not be deducted from the 
amount of the capital and surplus of such banks when 
ascertaining the value of the shares of stock for the pur- 
X>ose of taxation, 

Tarrant v. Bessemer National Bank, 61 So. 47." 

I see no reason to interfere in any way with the above 
opinion, and believe that it correctly states the law. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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gHEBEPFB— FEEfe \YHEN KEOlJIRED TO GO BE 
YON1) STATE. 

Tallahassee, Fla.. March 30, 4918. 
l>ear Sir: 

Your letter of the 28th instant haa been received and 
noted. 

Jlv judgment in that the compensation of sheriffs of 
tie counties of this state who go beyond the limits of 
the state for pri»..nerH. as prescribed by Chapter 5407, 
Acts of 1905, is five cents per mile for the actual distance 
traveled from the county seat to the point of destina- 
tion and return, and in addition tliereto the actual and 
necessary expeni^es paid out for and on account of re- 
turning the prisoner. 

Yours very truly, 

VAN (', SWEARINGEN. 

Attorney General. 



SPECIAL TAX SCHOOL DISTRICT— ELECTIONS. 
WHO MAY VOTE IN. 

Tallahassee, Fla,, April 1, 1918. 
Dear Sir : 

I atii in 'receipt tit your letter of the S'th instant and 
in reply thereto T'Wg-'fo ;i dvise flint the language of the 
statute providing for those who nmy vole in a special 
school election provides for those ronngj Who have paid 
the tax' on piprshtia 1 ! and le'al property f<:r the year next 
proceeding such election. I do not think 'hat one who 
lias not paid a tax as is prescribed for by this law is 
entitled to vote in such election. 

Yours very truly, 

VAN C. SWEAR IXGEX. 

Attotnev Genera). 



m 

APPOINTMENTS TO m&&£m QF?JP ES - 

TfMlalwse^ M&-, May 7, litis. 

. • • -. tsi/ < it< . 
My dear .Sir:. 

I am in receipt of your letter of May 6th with reference 
to the question of whether you should enter the prima ry 
fqr | qominafi^n a« tfowutp ; J^dffe. jwuba^ng Jbflepi ftpr 
pointed/t9| *H: ft* va^i^', jqajusfd; , by (the, pqaigpefioii of 
Judge S. J. Barco. 

BtR^yiog *<>]ff W4 e tJUc ^i^flftt* advise that persont 
appointed to fill vacancies in elective offices only hold 
such office until the nest ensuing general election^., tberer 
fore I should think it would he necessary for you, in orJer 
tP.H ; tt*^amin*e #h,4lt$ pe#jpc*ft#e patyy, ft run iu the 

ri:: Ofi u ,TH"i !.'tftitifi^T*i(T£*ft*. M^l [■•■>;!. l:-i 971 ll lin/ 

• .,i noir. .1-. ,YfA#«C--ft^''$ A #Ji>" ( AP$« : 
vntrt rtoq feMw ,m n<A, put! - -.AttPTOy. 9(W«l- 

■ 

■ -Tiiriiri'l ,<:. I foil '"'.'I •"'■ 'I'i'l'l ''I 1 I 

, GftBJHEF -ZV>mW% W$$l&t IHIfcR.^Am j: 

llH aft")* iftj ' £«M £1 

Xallah*wee f ybv, AJpy \$ r \$\%. 
■-.« i ' 
Dear Sir: -ov <siriit fr 

x:\nv \n/.A/ kl 

I am in rewiptie/ your letter of the 8th instant with 
reference to the question of whether Chapter 5922, Acts 
of 1909, applies to County, Judges' Courts with reference 
to the question of whether or not such courts should 
have two rule days in each month. 

Replying to your inquiry, I beg to advise that I think 
in view of Section 2058, General Statutes 1906. when read 
in connection with Chapter 5822, above mentioned, that 
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County Judges' Courts should have two rule days each 
month. 

Yours very truly, 

VAN C. SWEAR IXGEN, 

Attorney General. 



VOTERS, LISTS OF NOT REQUIRED TO BE PUB- 
LISHED BEFORE PRIMARY ELECTION. 

Tallahassee, Fla., May 16, 1918. 

Dear Sir: 

I am in receipt of your letter of May 13, in which you 
desire to know whether the Primary Law requires that 
you have published a list of the qualified voters who are 
qualified to vote in the primary election to be held on 
June 4th; also as to the last day on which poll taxes 
may be paid. 

Replying to your inquiry I beg to advise that I do 
not think that the Primary Election Law requires that 
you have published the qualified voters as mentioned in 
your letter before the primary. May 11th was the last 
day on which poll taxes could be paid in order to qualify 
to vote in the primary election to be held June 4th. 
Yours very truly, 

VAN C. SWEARINGEN, 

Attorney General. 
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PKIMARY ELECTIONS— WHEN CANDIDATES MAY 

QUALIFY. 

Tallahassee, Fla., May 16, 1918. 
Dear Sir: 

I am in receipt of your letter of May 15th, and I under- 
stand therefrom that you desire me to write you upon 
the following question: May one become a candidate in 
the primary after the time fixed in section 19 of the Cor- 
rupt Practices Act for filing the first statement of cam-' 
paign expenses which candidates are required to file? 

My answer is as follows: By section 26 of the Pri- 
mary Election Law one may qualify as a candidate twen- 
ty days previous to the day of the primary election, and 
it is clear, under this statute, that one may become a 
candidate twenty days previous to the primary election 
who was not prior to that time a candidate. In soch 
ti cast I think it would not be necessary to file the first 
statement of campaign expenses, for the very obvious 
reason that such person was not at the time when the 
statement was reqnird to be filed a candidate, but be- 
en me a candidate later and after the last day for filing 
such statement. 

Yours very truly, 

VAN C. SWEARTNGEN, 

Attorney General. 
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PRIMARY ELECTIOXS-T-TIMfi. FOfl.tW>?TY @$$k 
DIDATBSTO QUALIFY. 

Tallahassee. Fl a., May 20th, 1918. 

My Dear Sir: 

Section 26 of Primary Law requires county candidates 
to qualify not Jess than twenty days, before day of .pri- 
mary, •■.,:!■ 

v , «:l ..V«ry truly joiwe, 

VAN £L ^*i;A#LTSGrE>\ 

Attorney 0}enera.]. : 

- :; l.il BE ni Trt 

. ;/:luii|i nm: mo »fl 

I'ljl'i ■ ■ ; 1. 1 WMti W'] - 

PQLL T^,. /WNB $&& PAYMENT. 

:i;-l(f \-:\ i .i' - ■ ■ , ■ . Ul'i'lti >}tnbi\ 

Tal}*lia^ee v Flfl.; > May : 25,, .181& - 
. ■ ...; [on M'rio"* ! idi ' ■'■■■» 
Dear Sir; , ■ ,„jt - 

Yon* letter of the. 33d instant d»J[y iwcsived . ami note 
that you say that people in Bay County bate been advised 
that under the recent decision of the Snfueme -Court 
they could pay their ,-jiptt taxes up to the 18th instant. 

The depisism. : refgraed tc./TA Southern 486, holds that, 
"The eecpnd ^atarday in the month preceding the day 
upon which said election shall be held means 'Calendar 
month' or that period of time elapsing between a given 
date and the corresponding day of the next proceding 
month by name." 

The election is to be held on June 4th. The cor- 
responding date of the preceding month would be May 
4th, which falls on Saturday. It would seem that May 
4th would then be the first Saturday and that the 1 1th 
would be the second Saturday. It might be that Satur- 
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diiy 4th wquld, be excluded beiogtihe flrat dny, however, 
this office has so to advised that Saturday the lltli 
would be the last day to receive poll taxes in order to 
avoid the question. , J trill ,al«o .advise that this question 
has not been looked into very thoroughly because of the 
rush of business in this office. It might be Hut the 
courts would hold that the 18th was The Inst day, but I 
am inclined to think that the 11th in the last day, 
Youn* very truly, _ , 

YAK C. $\VE A,R I y Q E>' , 

• ...<Mtf.ni 1'ttJ 4#°J#W -VfiPpI^J- | 

|n(I | . 

■ - ■ 

LIST OP QUALIFIED VOTERS, NOT FU^Lip^p 
BEFORE JpEJiLART EJECTION. 

- 

Tallahassee, Fla., May 31, 1918. 

Rear Sir: 

Your lettep of. ilje. ; 3yt|i. insfauf duly _rpc.eiv*d, and con- 
tents noted. 

Replying to. ^pur eornpuinicaUoB will advise that the 
law does not require a list of the qualified voters to be 
published before the Primary Election. The law referred 
to applies to the General Election. 
||tt Yours, very truly, 

VAN C. SWEARINGEX, 
-id i.iiu . ■ I nimby, h A^proey .Ge.nerul. 

i>- : 

Hiti i>l JJlit I ,11 

" 10 -'tit, ■ i | -.ill 

lO Ojfli ^llH'Mir' I 

■ ■ ■ 

w .m i run in" ' a .i-ii .•tliirn ".• 

[<HI; ■, ,;l n -i.ii! . 
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PRIMARY ELECTION— WHEN NAME TO NOT 
APPEAR ON BALLOT. 

Tallahassee, Fla., June 3, 1918. 

Hear Sir: 

Your letter of the 31st ult., has been received, and in 
reply thereto beg to advise that Section 27 of Chapter 
(Ufii), Laws of Florida, Acts of 1913 (Bryan Primary 
Law) covers the subject matter mentioned in your letter, 
and your name, — you having no opposition, — will not 
have to appear ujwn the ballot. f- 

Thanking you for your kind expressions^-and with kind 
regards, I am 

Yours very- truly, 

VAN C. SWEARING EN, 

Attorney "General. 



TRUSTS, LAW PERTAINING TO. 

Tallahassee, Fla., June 12, 1918. 
Dear Sir: 

Your letter of the 8th instant, with reference to the 
question of regulating the price of ice in Tampa, by Hon. 
Braxton Beachani. Federal Food Administrator, and his 
proposed plan for doing it, has been received. 

Replying to your communication, I beg to advise that 
from the provision of Chapter 6933. Laws of "Florida, 
Acta of 1913, it appears that the entering into of any 
agreement to fix the price of any article or commodity, or 
article of trade, use, merchandise, commerce, or con- 
sumption at a certain figure, so as to preclude a free and 
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unrestricted competition, as mentioned in said Chapter, 
won Id be a violation of its provisions. 

Of course, you know that so far as the State is con- 
cerned no official has the authority to vary the terms of a 
statute. 

To what extent the Federal Food Administrator for 
Florida has authority as a war measure to regulate mat- 
ters of the kind mentioned. I am not advised. 
Yours very truly, 

VAN C. SWEAR IN GEN, 

Attorney* General. 



SUPERVISOR OF REGISTRATION, NOMINATION. 
Tallahassee, Fla., June 14, 1918. 
Dear Sir : 

Your letter of June 8th with reference to (he question 
of the office of Supervisor of Registration has been re- 
ceived, and I note what you have to say. 

Replying to your communication, I beg to advise that 
in yonr letter of April 12 to me you ask whether Super- 
visors of Registration had to be elected by the people, or 
whethew they had to be appointed by the Governor, to 
which letter I replied on April 15 advising you that Su- 
pervisors of Registration are appointed by the Governor, 
which is correct. 

The matter of whether or not Supervisors of Regis- 
tration have to be nominated in the primary election is 
one that was not considered in replying to your letter 
because you did not ask anything about it. 

Supervisors of Registration arc, as a rule, elected in 
the primary, and where a person who is a candidate 
for such office has no opposition his name does not have 
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to appear on the ticket, bn,t, of course, it would be, nec- 
essary for him to file his statement and filing fee in a,c- 
curdonce with tUe Primary Law. If sunn- other pflBty 
than yourself has done this, mid you did not do *<>, 1 1 1 *; *x 
the other person would be considered as endorsed by the 
Primary Election fpr the appointment. .The Governor 
does not have to appoint the party nominated in the, prij 
mary, bat, as a rqle, hp does so. 1 do. oof kuuw^ ,o£ any- 
thing yon could do wi*h re^ereppe to being reappointed 
except to present the uinWejr to/the Governor making ap- 
plication for such -appointment for bis consideration. 
Yours very truly, 

VAN C. SWEARING EN, 

Attorney General. 

• mwj /in i i • 



- ■-;,:!. ..Is '* -- ■ 
BONDS, SURPLUS PROCEEDS OF DISPOSITION. 

Tallahassee, Fla., June 22, 1918. 

■, ; - . , I ■ ■■■' ■ I " r. ( 
Deajf Sir: . .- 

. -.. • ! It i ,"; i i 

I am in receipt of you» letter of .the 3fttb jns^anf^imd 
note what you have to say. .,.,,. 

Replying to your inquiries, I beg .$© adrim M*at the 
fl,tHKMju of toW money ,n'hw]h ynu ape#k of should,. in 
my opinion, be placed, to. the credit pr t£e Rqad, and 
Bridge Fund of ihe -County, and that -it! may be pxr 
pended for Road and Bridge purposes uo iln- < <\nu\ v 
Commissioners may-aee. Jit and proper- 

With reference to (be -qnestwnfiOt the handji^g x>( the 
surplus funds f row the bond issue hy tbe Bo#d Trustees, 
I beg to advise that Section 884-J of the Cojupilfd \,uv>* 
at Florida, 1914 (See- 10, Oliapier «m Luw* l!»Ut pro- 
vides "'that, should there. -remain any qf the iHfnceeds^of 
the sale of said Special Road and Bridge. Bond* after 
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l J n.ttfc*r' Wrf *Ue'<ISAfcA#ueHtoi of flit improvement tor 
which said bonds were issued, such surplus shall be held 
by' the Bond' Trustees timi pRM'^fcf by them, upon or- 
der of the Hoard of County Commissioners for the re- 
pair and maintenance of the roads and brdige* within 
said Special District." 

The above seem* to answer yonr tnqoirle*. 
1 Ton™ very truly. 

VAN C. SWKARINGKN, 

'Attorney Oeneral. 



PRIMARY ELECTION**. FAIURE TO FILE 
STATEMENTS. 

Tnlhtltamwe. Fbt., October 1, 1318. 
Pear Sir: 

T mo fii receipt of yntrr inhnmmicfttUiin cif the 24th nit., 
and in reply thereto I M'g' to nth-He tlcit fornief Attorney 
Oeneral West in a letter written upon lie subject con- 
tained lit your fetter, wrote as follows: 

"It would apj>oar, rhcrefote.' fhat' t rne' name of a per- 
son who was a candidate in the primary chorion held on 
the 2d iristfthf, twt who failed to «e hi* statement' a« 
required nj -Section I* of the Act abore mentioned, eotrld 
riot he placed upon the hffllot for general election*: hut 
a i*etsob ••##© wart not ft candidate in tltc pi-inifiry preb- 
nbl.i'-^hAWM Mve his ntrme placed iljttei the 1 tlcBet as ft 
candidate in the general election by complying with Ser> 
tio^igisoff'tbei «enen») Hwntmai>l%mi:' 

I liave-jno'goetl roa'sOn to hold tn : bo y< 'other. t*eW than 
expressed 'by 'the f*mner' Atttfr»fc* Oeuaral 'Iti- Hrit 
txffmtinnitwtkKiJ I » ►* ■• .-"i;^ 
Bttoqssstl -nil s • '^Vouto ve*y frtkly. 
i" .wii(«pi»>. Jii'Miiin »''itVAtKil3J*W\"Bi%i{*N<tlCN, a«i 

A*twrn*v tienerttt. 
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TAXING B. R. CO.'S UNDER FEDERAL CONTROL. 

Tallahassee. Fla., November 27, 1918. 
Dear Sir: 

I am in receipt of a communication from Hon. J, C. 
Luning. State Treasurer, enclosing a copy of Iris letter of 
tbe 25th inst, to you in reply to your letters to him 
under date of November 7th and 9th, respectively rela- 
tive to the License Tax paid by the Florida East Coast 
Railroad Company to the State Comptroller; also copy 
of letter from Judge J. B. Payne, General Counsel of 
the United States Bailroad Administration, relating to 
the question of taxes on railroad companies under Fed- 
eral control, also extract from the Treasury Department 
U. S. Internal Revenue Regulations No. 38 (Revised) 
"Relating to the Capital Stock Tax, etc." 

As suggested in the letter of the State Treasurer to me 
I am writing you direct upon the subject involved in 
these several communications. 

I have given careful consideration to these several com. 
munications, and have read the case referred to by Judge 
Payne {McVoach v. MineMU Railway Co. 228 U. 8. 295.) 

The Act of Congress (No. 107) approved March 21, 
1918, the title to which is "An Act to Provide for the 
Operation of Transportation Systems while Under Fed- 
eral Control, for the Just Compensation of their OwnerSj 
and for Other Purposes" provides in Section 15 as 
follows : 

"That nothing in this act shall be construed to amend, 
repeal, impair, or affect the existing laws or powers of 
the States in relation to taxation, or the lawful police 
regulations of the several States, except wherein such 
laws, powers, or regulations may affect the transporta- 
tion of troops, war materials, Government Supplies, or 
the issue of Stocks and Bonds." 
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The third paragraph of Section one of this act pro- 
vides as follows: 

"Every such agreement shall provide that any Federal 
taxes nnder the Act of October third, nineteen hundred 
and seventeen, or Acta in addition thereto or in amend- 
ment thereof, commonly called war taxes, assessed for 
the period of Federal control beginning January first. 
nineteen hundred and eighteen, or any part of such 
period, shall be paid by the carrier out of its own funds, 
or shall be charged against or deducted from the just com- 
pensation; that other taxes assessed under Federal or 
any other governmental authority for the period of Fed- 
eral control or any part thereof, either on the property 
used under such Federal control or on the right to 
operate as a carrier, or on the revenues or any part there- 
of derived from operation (not including, however, assess- 
ments for public improvements or taxes assessed on prop- 
erty under construction, and chargeable under the classi- 
fication of the Interstate Commerce Commission to in- 
vestment in road and equipment), shall he paid out of 
revenues derived from railway operations while under 
Federal Control; that all taxes assessed under Federal 
or any other governmental authority for the period prior 
to January first, nineteen hundred and eighteen, when- 
ever levied or payable, shall be paid by the carrier out 
of its own funds, or shall be charged against or deducted 
from the just compensation." 

As I read Section 15 of the Act of Congress above men- 
tioned it seems clear to me that it was not the intention 
of the Federal government to cause any of the several 
States to be deprived of any tax provided for by law, on 
account of it assuming control of the transportation 
system, and it is my interpretation of that part of the 
above quoted provision of paragraph three of section one 
of the Acts of Congress, that I have underscored, that the 
tax (license tax to operate as a common carrier) as pay- 
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able by the Railroad Company who is operating tbeni 
even though they be under government control and should 
be paid out of the revenue derived from its operation. 
Yours very truly, 

VAN C. SWEARLNGEN, 

A Homey General. 
. 

■ 
■ 
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County officers, who are 428 

Inspector of Marks and Brands, and Constable, holding 

office of at same time 434 

Postmaster and Justice of Peace, holding office of at 

same time. 441 

Appointee to elective office holds until ensuing general 
election 469 

OFFICES: 

Vacating by removal from district 86 

National Guards 89 

OKEECHOBEE. LAKE: 

Title to lands in 96 

OPINIONS. OFFICIAL: 

To Governor 85 

To Secretary of State. 238 

To Comptroller 249 

To State Treasurer 283 

To Commissioner of Agriculture 303 

To State Superintendent of Public Instruction 338 

To State Chemist 347 

To State Tax Commission 353 

To State Auditor 372 

To State Board of Health. 377 

To State Board of Control 379 

To State Road Department 380 

To State Shell Fish Commissioner 383 

To state Naval Stores Inspector 390 

To State Hotel Commissioner 392 

To Board of Commissioners of State Institutions 400 

Unofficial opinions 407 
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PEDDLERS: 

Exemption from license tax 100 

Governor not to grant permit to peddle without license. 102 

PHYSICIANS: 

Liability (or license 93 

POLL TAXES: 

Last day to pay in order to qualify as elector 466 

See also same question 472 

POSTAGE: 

Furnishing to Tax Collector. 148 

PRIMARY ELECTIONS: 

Time for filing expense account 461 

Name of electors not to be published before 470 

When candidates may qualify 470 

Time for county candidates to qualify 472 

Time to pay poll tax 472 

When candidate's name need not appear on ballot 474 

Failure of candidate to file expense account 477 

PRISONERS: 
See Convicts. 

Compensation for feeding 119 

Safe keeping of property of 144 

Authority to lease white prisoners 303 

Right of prison guards to carry fire-arms 222 

Grade two may be lease as farm laborer 400 

When officer entitled to reward for capture 406 

Authority of County Commissioners as to term of sen* 

tence 421 

County prisoner may be hired out as farm laborer 175 

PRIZEFIGHTING: 

When unlawful 272 

PROBATION OFFICER: 

Authority to appoint associate probation officers 198 

Number for each county 22B 

PUGILISTIC EXHIBITIONS: * 

When unlawful 272 

PURE FOOD AND DRUGS: 

Label differing from legend blown in bottle 304 

Approving expense account of Inspectors 347 

Q 

QUO WARRANTO CASES 49 

R 

RAILROADS: 

Taxation while under Federal control 478 

RECORD BOOKS, OFFICIAL: 

Loose-leaf disapproved 87 
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RECRUITING LABOR: 

Law applicable to in this State 166 

REGISTRATION: 

When precinct books close 236 

How compensation of Registration Officer fixed 463 

RELIGIOUS DOCTRINES: 

Propagation in public schools 97 

REWARDS: 

When officers entitled to 405 

ROADS AND HIGHWAYS: 

See Special Road and Bridge Districts, 

Easement over private property 114 

Enforcement of payment of bonds for 120 

Draining onto private premises 137 

Bond money may be spent without formal contract £49 

Method of apportioning State Aid 380 

County Commissioner should not be road overseer 408 

Expense of bond election, how paid 409 

Exemptions from road duty 442 

Road taxes to be spent in district 445 

"ROAMER": 

Authority to donate State boat to Federal government.. 90 

ROOMING HOUSE: 

See Hotel Commissioner. 

s 

SCHOOLS: 

School Districts — 

Authority to pay bonds from general school funds 124 

Authority to borrow sinking fund of anotheT district. . 342 
Funds not transferable 341 

Schools. Public — 
Propagation of religious doctrines in 97 

School Teachers — ■ 

Examination of white and colored in same room 121 

Graduate certificates 122 

School Trustees — 

Eligibility of women to be 439 

School Funds — 

Poll tax paid into cannot be refunded 411 

Ubb of in transportation of pupils 443 

May be supplemented by borrowed money 412 

Fees of Tax Collector not paid from 451 

School Text Books — 
Supplementary books, when unlawful 339 

Special Tax Districts — 

Use of funds derived from bond Issue. 453 

Special bond election 415 

Method of organization of 413 

Enlargement of district 414 

Qualification of electors 468 
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SEARCHES AND SEIZURES: 

Law of relating to Intoxicating liquors 157 

SECRETARY OF STATE: 

Opinions to 238 

SENTENCE: 

Authority of Judge to modify 461 

SHELL FISHING: 

Sale of shell deposits 324 

Allen and nonresidents 324 

License for aliens 326 

Aliens and nonresidents, tax 327 

Culler's llahility for tax 327 

SHELL FISH COMMISSIONER: 

Opinions to 383 

SHELL FISH FUND: 

Record books furnishing 386 

SHERIFFS: 

Safe keeping of prisoners' property 144 

Fees not allowed on money received from hire of con- 
victs 413 

Mileage when going out of the State 468 

Mileage allowed 416 

When mileage not allowed 429 

SPECIAL ROAD AND BRIDGE DISTRICTS: 

Authority of County Commissioners 423 

Funds to be used In district 458 

SPONGE FISHING: 

License to take sponges..... 320 

STATE ATTORNEYS: 

Authority to appoint assistant 186 

Grant leave of absence to 194 

STATE CHEMIST: 

Aid In securing check analysis 177 

Form of certificate of analysis 335 

Approval of expense account of Food and Drug In- 
spectors 347 

STATE BOARD OF EDUCATION: 

Authority to pay extra help 34E 

STATE BOARD OF HEALTH: 
See State Health Officer. 

To provide for segregation 377 

Authority to appropriate Its funds for a certain purpose. 378 
Authority as to making rules and regulations pertaining 
to vaccination 447 

STATE GEOLOGIST: 

Leave of absence 188 

Authority to employ assistance 193 
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STATE HEALTH OFFICER: 

Traveling expense allowed 214 

STATE OFFICERS: 

Who are State officers 126 

STATE PRISONERS: 
See Prisoners. 

STATE ROAD DEPARTMENT: 

OpinioDS to 380 

Apportionment of funds among the counties, basis 380 

State Road Commissioner, an employee 382 

STATE TREASURER: 
See Insurance. 

STATE TAX COMMISSION: 

See Tax Commission; Taxation. 

STATE SUPERINTENDENT OF PUBLIC INSTRUCTION: 
Authority to pay expense of detection of fraud in teach- 
ers' examinations 269 

STATE VETERINARIAN: 

Opinions to 388 

STATUTES: 

Assumption of constitutionality 142 

Local flsh laws in conflict with general law 383 

Departmental construction of 107 

Time of taking effect, when operative five days after 

approval , 233 

State officers may not follow construction of by Federal 
Courts 236 

SUNDAY: 

Theaters open on -. 88 

Business houses not to open on 174 

SUPERINTENDENT OF PUBLIC INSTRUCTION: 

Opinions to 338 

SUPERINTENDENT OF SCHOOLS: 
See County Superintendents. 

SUPERVISOR OF REGISTRATION: 
See elections. 
How nominated 475 

SURETY COMPANIES: 

Revocation of license by State Treasurer 294 

T 

TAX ASSESSORS: 

Discretion in fixing property valuations 182 

Failure to close tax books 223 
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TAXATION: 

See Poll Tax. 

Duty of local officers to see tax laws enforced 251 

Paying tax with county warrants 255 

Authority of Tax Commission to equalize assessments . . 354 

When exemption to be taken 363 

Tax to pay expense of County Guards 125 

Assessor to fix valuations . , 182 

Assessment of National Banks 467 

Exemption of disabled persona 196 

Assessment of Building and Loan Associations 356 

Authority of County Commissioners to change valuation 

after August meeting. ,......, , 357 

Assessment against leased property to whom made 360 

Citus of steamships for assessment purposes 361 

Authority to assess hank deposits 363 

Assess wife's property in name of husband 368 

Authority to tax franchises 368 

Recourse when tax erroneously paid 372 

County Treasurer liable in receiving check ot Tax Col- 
lector ~ 37S 

Valuations may be raised when County Commissioners 

sit as Board of Equalization 428 

Exemptions under constitution y 437 

Special road tax to be spent in district 445 

Assessment of lands separate from building thereon .... 457 

Special district tax used in district 458 

License tax on railroad under U. S. control 478 

TAX COMMISSION: 

Opinions to. 353 

Placing office of in primary 246 

Not authorized to print other than biennial report 278 

Authority to equalize assessments 354 

TAX COLLECTOR: 

Furnishing postage to 148 

Liability for worthless check 373 

Fees not paid from school funds 461 

TEACHERS, SCHOOL: 

See State Board of Examiners. 

Act authorizing graduate's certificates not retroactive . . 338 

When graduates may procure certificates. 122 

Examination of white and colored In same room 121 

THEATERS: 

Open on Sunday gg 

TICK ERADICATION: 

See Live Stock Sanitary Board. 

TITLE TO LANDS: 

Abstract, examination of 298 

Lands near Ocala 29& 
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TREASURER, STATE: 

Opinions to 283 

TRUST AND TRUSTEES: 

Regulating price of Ice 474 

U 

UNOFFICIAL OPINIONS 407 

V 

VACCINATION: 

When may be compulsory, etc 447 

VACANCIES: 

On Democratic Executive Committee, not filled by Gov- 
ernor 176 

w 

WATCHMAN: 

Authority to go armed 143 

WITNESSES: 

Attendance and pay of nonresidents 424 

Payment of per diem and mileage when defendant dis- 
charged 426 

WOMEN: 

Eligibility to appointment to office 230 

Eligibility to be Trustees of Schools. 439 



